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The purpose af this study has been to examine the pension
tecurity of the older worker in light of the insecuritlies of employment
In 8 dynauic economy which can force a busine=s {o migrete, to close,
or to discard much of its labor forece. The frequency with wvhich
pension plans unexpectedly terminate was first deteruined from various
federsal, state, and privete data sources, While data sources were
inadequate to pinpoint frequency of pension loss situstions, a time-
lag correlation was found to exist between initiations and terminations
of approved planaj further correlstions were found between scale of
employer assets, number of employees, and number of plants and involun-
tary termination of plan or participant,

The greater part of this study was concerned with the collection
and analyeis of typical cases {llustrating the consequences of full or
partial terminstion of insured and noninsured pension plans. Thirty-
five of these case histories were selected from interviews with, end
private filee of, various pension professionals east of the
Miseiesippi or in the southwestern pert of the United States. In
addition to 8 review of pertinent legal and institutional environ-
wents, individual chapters have treated full termination of insured
penglon plans, full termination of noninsured plans, and the
relationship between individual involuntary scverance and partial

termination of a forusl pension plan. Each chapter concluded with
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suggestione for technical improvement of existing plens or terminsal
procedures. The final chapter coocludes that true equity in event of
involuntary unemployment or planned termination would require
complete reformation of present pension practices to achleve concur-
rency among legal theories of & pension ac a conditional contracik,
actuarial policies for funding benefits payable, and social velues as
to vesting of beunefite and understanding of risks of fulfilluent
implicit ip the private pension movement,

The major value of this study might well be its proposal to
reconcile legal, actuarial, and social premiscs so that pension
expectations will be in accord with pension realirations where there
ie need for euwployment flexibility in cur competitive economy, In
essence the proposal called for segregating funds mccording to alloca-
tion of risk in the probable continued prosperity of the buelnese as
related to wage contract equity. It was suggested, with some
qualifications, that:

1. Benefits for the retired worker be funded in full upon
retirement of the participant,

2. DBenefits earned followipg initiation of the progran be
funded in full with cash or surplus noteec subordinate to
the general debi of the euployer.

3. Actuariasl liability for service crediis earned prior to
initiation of the plan be recognieed as a gratuity subject
to future contingencies of the business,

Retirement benefite would be vested and the funding comnltoent
executed; earned deferred benefits would be funded or velidated with
& clain on effective erployer net worth at liguidation, but vesting

could be contingent on involuntary severance or a wminimun number of



gervice yesvrs, Pust Bervege 1labllity would be w regidual trusti,
allocated by wetueriel prorstlon to favor the older worker, funded

only shculd conditions be favorstie, On snnunl staitewuents or upen
¥ P

indiridual severence or gt final terviration the r-soureen and
liebilitivs coulda be arrayed in these laree clespes 8o a6t 1o

1uetrutly revesl ihe substence of each individusl'e riplis to s

peasion expectancy,




PLETFACE

In the Bpring of 1960 the faculty of the School of Couverce at
the University of Wisconsin initianted a study of retirewent plans
from the viewpoint of the older wvorker. The research program enjoyed
the sponsorship of the Ford Foundation, and encompassed a number of
scholastic disciplines and subjects, including:

A, Labor wmobility of the older worker,

B, Pressure for earlier retirement of the older worker,

C, Retiremant expearience of the elderly vorker,

D, Bafegusrding of pension benefit coumitmenta to the older

worker,

E. Adequacy of benefit formulas and vesting for the older

vorker.

This monograph on Pension Terminatieon Due to Business Failure,

Liquidetion, or Migration was initiated as part of the study of safe-~

guarding penaion benefits. Interviews and the search for primary
data ware generously financed from the Ford Foundatlon Grant, although
preparstion of the manuscript as a dissertation has been the respons-
ibility of the author. The economic power of the Ford Grant was well
uatched with the teaching talent of my advisor, Professor Richard M.
Heins, who wae a majof factor in my effort %o mold a wealth of
material fragments into academic form. His patience has been
exceeded only by those vho have typed this menuscript cver the past
two years of gestation.

The concatenation of events and persons which led to this study
would interest few. But the suthar, sn architect by predilection,

wiahes to polnt out that he is pursuing a teaching carcer as a result
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of the subi.c decigar of Professor Fraaeis J. Calkine of Marquetite
University. Tne foundations for teachinog Incsurance end Real Eatate
bave since been set io place by Professors Charles C. Center acd
Ricaard U, Reteliff over the patt five years at the Unilversity of
Vieconsin, and this study 1s a capstone on the various buttiresses of
-l doctoral program, For the values received in thes: yearv I suould
vignti'ully extend @ wortgaze note of appreciation to Dean Erwin A.
Cawruiltz, of the University of Wisconsin School of Commerce,

Toe blocks of information frou which this study has beeyn built
wore a contribution of a nuber of pension professionals wio chose to
cevaln auonymoud lest thoy suggest that thelr filec vere pudolic
infarmstion, In eddition there have been dozens of sidewuall:
guperintendents who have wade thair contridbutions to one detail or
another and then faeded gnto the crowd,

However, the best of blueprinte produces nothing oither than
vhet elill and meterial the genoral contractcr can cowbine in the
exccution of the grand design., Taus this suthor mist bear full
responsibllity for performsnce in what be has bid to do in this

monograph.

Yadison, Wisconsin
July 1, 196L
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CHAPTER I

THE INTRODUCTION

A. The Public Interest in Ssfegusrding Pension Bxpectations

There it a growing public consciousness of the propriely in
making available s pension to every earnest working man a% the age of
65, perhaps as early as age 62, with funds drawn frow public, private,
and individual sources, Private pensions in the aggregate are so
importent a part of the national welfare that pension planning for the
private concern has fallen in the public domain., The public interest
in pensions has been estimated to include wore than 90,000,000 peaple
with some future or present expectstion of s public or privately
financed pension income, Of this number about 34.l4 wmillion bave a
possible interest in $93.1 billion of assets including $20.2 billion
in private insured plans, $35.1 billion in non-insured pians, and
$37.7 billion in public plans, not including the Bocisl Becurity
program. In 1961 private plans distributed $2 billion %o nearly
2 million &ndividusls and an additional 1.6 million persons received

benefits from various government employee plnnn.l

lror details since 1950 see Appendix I; estimates of assets
and coverage taken from Pension and Profit Bharing Report, Vol. XX,
no. 8, February, 1963, pp. 7 and d.




The scale of the retirement problem and the breadih of public
groups affected, however, does little to define the relationship
between the public interest and the individual righte of the employer
and the employee committed to a private pension contract,

In approaching the subJject of haw individual pension trans-
actions reflect publie interest, one is humbled by the constantly
expanding legal and economiec literature on the character of a pension
expectation snd the means of "safeguarding”™ pension lnterests, Bowe
of these waterimls appear to confuse the sssumed public interest with
inAividuel legal interest. There is an implicit assumption that a
pension expectation is a "right" of the older worker; that is, a
private pension progran 18 becoming something more than a gratulty
reflecting employer concern for s loyal but “depreciated”™ employee.
One is reminded of John Kennsth Galbraith's comment on vhat is a
vested interest:

The notion of & wvested inverest has an engasging flexibility in
cur social usage, In ordinary intercourse it is sn improper
sadvantage enjoyed by a political minority to which the speaker
does not himself belong. When the speaker himself enjoys it, it
ceases to be a vested interest and becomes & hard-won reward.
When a vested interest is anoged not by a minority but by a
majority, it is a human right,

By this definition thirty wmllilion participants in the private

pension field evidently have a "hard-won reward" which, when
considered with the pension expectations of many willions of others,

puehes a pension expectation to the brink of recognition as = basie

2John Kenneth Galbraith, The Affluent Society (Bostont
Houghton Mifflin Cowmpany, 19585, p. 181,
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"human right." However, legal righﬁs have not infrequently been at a
variance with human rights, and the development of the law may be
several steps behind what may be called social value Judgements.

Certainly the court systems in our country provide ample means
of safeguarding and enforcing a property right where one can be shown
to exist. By conventional stsndards, hovever, most pension values
ere owned by no one in particular, A pension expectation has 1ts
orizin in contract and is concerned with a contingent future interest
in property;3 it only becomes a legal right when it can be eatablished
in the courts that an individual has fulfilled the condltions precedent
to a aspecific ownership interest, however it may be qualified as to its
use or possession. 8Satisfaction of this right depends on the
aveilability of funds from sn employer or from segregated assets or

funds. A funded pensiop plan has & basic premise that over a period

3A clear and intereeting statement distinguishing "rights” from
expectation was made by the court in a recent case involving who was
entitled to share in the proceeds of a pension termination distribution,
Said the Judge:

Appellants' so-called rights in the pension fund were actually
not rights at all, but vere in the nature of expectancies, and as
such uere subject toc the terms of the instrument under vhich they
arose. The Pension Plan, under which they arose, expressly gave
the company the right tc smend or terminate, in whole or in part,
the Plan at any time for any reason vwhatsoever. JIn acting under
this expressly reserved power, the Coupany and the Trustee
bresched no legal rights of the appellants. The position of the
appellants appears mnalogous to the “intereat" of named
beneficiaries in a will prior tc the death of the testator, whe,
8t any time before death, can change the will and eliminate the
expectant legetee without liability to himself or his estate.

Finnell v. Cramet, United Btaetes Court of Appeals, Bixth Circuit,
Ro. lhlES, April 19, 1961,
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of time an employer can segregate and accumulate sufficlent vealth to
honor the employee's expectation that his long years of pervice will
lead to the security of the penslion, These segregated fTunds are in &
legnl liwmbo, Tax laws heve established a drafting practice to the
effect that pension agsets are not to reveri or divert to the
employer's benefit; trust law does not give trustees or insurance
companies acting as depositories an ultimate title., Yet the great
tajority of beneficiaries have nc legel right that represents ownership
until they have mel various conditions precedent, such as age and
eervice.u Moreover, the capacity to psy benefits may lie in contribu-
tions yet to be received from the pension sponsor, and a property
right or title to property which hes not been transferred has dounbtful
legal status. The legal quandary notwithstanding, the funding
process eventually produces pension property for the individusl who
completes the required service process; all of which requires time.
Yet, the passage of time exposes both parties to g2 wide number of

loss-causing varisbles which cannot be antlicipsted or controlled,

thus undermining the effective strength of pension rights.

[y

Faor one of many gocd examples see Schneider v, McKesson &
Robbins, Inc., 254 F. 24 827; Circuit Judge Watermsn Was summarirzed in
the head notes as feollows:

+ « o Vhere employer set up pension plen for benefit of employees
financed entirely by employer contributions through instrument
creating trust and reciting theat employvees vho qualified es
participants were entitled to retire at age 65, or age 60 by
special vote of board of directors, with anousl retirement sllow-
ance computed in sccordance with terms of plen, but if participant
ceages to be an ewmployee for any resson, his participation therein
terminated, discharged employees, under the age of 60 had no
interegt in funds held by trustee.




Much like existential concepis oif being as a process of
veconlng until death places & final liwmit on development, pension
expectations mignt be thought of as coatract rights in the process of
becouing court-recognized guaniitiea in the nature of properity. The
fingl test of the substance into which these righis have been
wransuuted by the passage of eveois would be st the point in time
where the pension plen vwas brought %o a8 close. A finite measure of
wnat & pension is to becowe ls the reserve vaich represents the
present value of future pension claims. In the words of one noted
actuary:

The essence of the reserve concept from the facet of smployes

gsecurity ia fregquently averlooked; it lies in an udmiesion that

the plan may have to wind up sope day.
while the pension plan is in operation, it ie common praciice to
indicate tThe degree of funding, and by implication the strength of
individual benefit expectations, by means of a funding retio, i.e., a
reétio of aveileble ssdets to estimeted actueriml lisbility, However,
&t teruingtion the adequacy of funda is measured by the extent to
which eligible individuale ere satisfied accordipg to their renking
on a priority list. For example, 1f priority were based on age,
reserve adequecy would be indicmied by m stevement that benefits were
psid in full at age 60, end the others received 20%, or 30%, as the
case might be, Funding ratios sre mesningless sz p messure of pension
sirength when pricrity wsy give the ancuitant with fifteen years

gervice his full pension end deny the active employee of thirty years

[=
“Dorrsuce C, Bronson, F.5.A., Concepis of Actumris)l Soundness
in Pension Plans (Homewood, Illinois; Richard D, Irwin, Ine,, 1957),

P. Th.




any ¢lsim et all. In ahort, pension expectations are not so wmuch
determined by the extent of funding at termination ae by terminaticn
provisions eand priorities established at 1ts inception and refliecting
the values and objectives of the parties of interest.

This observation has led this rescarch o exsnine an ides that
terminal distributions should be consistent with.the legsl theory or
velues attached to the original pension agreewant, If the plan is
considered & gratulity, one setl of responsibilities at teruinstion
should follov and be provided for in the plan, If the plan is to be
regarded &8 a conditioned promise, there must be an implicit debt
created to those vho have wet the prescribed conditions, and if a
pension is thought of ms deferred compensation, far wore etringent
obligations vwould seen to foliow as appropriate to termination. The
fact that the progenitors of & pension plan may not relate termingl
distributions to their overall view of the plen as gretuity, bonus,
or deferred vage may be & significant threat to origipal pension

expectations.

B. The Nature of Pension Expectations in Relation to Employment

Expectations

The system of competitive capitelism under which industry
operates in this country requires freedom to leave the business
scene &8 well as to enter e profitable area so that the entrepreneur
way adjust labor and capltzl coumitments toc changing business
opportunities, Often hie adjustwents are not adequately responsive

and the system quickly bankrupts the wmoribund. Consider how pension
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cxpectotions can be effectively frusirated by an inveliunteary loss of
euxploytent with either the best or the vorst of the enireproneurs:

1. ™he need for mobility of labor and capiltel exposerg the
individual vorker 4o the possibility of a tewporary layoff, a
peruanent reduction in vork force, a transfer of depariment operations
to other employuwent areas, obsolescence of work skills, migration of
an entire coupany to snother aree, or a varilety of otiew threets to
continued ewploymant.

2. Bcale of the butlness enterprise mey provide the besgt
source of financiel oceurity for the penslon plan es an eatity at the
same time it orcates the greatest threat to individusl pensioun
expectations. The same large corporations whlch nave done wmost for
advancing the councept of privete pension coverage for employees m@ &
clase are the ones which heve been able to mitigate the rigke of
competitive degeneration in part because of efficient mmanagement of
thelr vork force, which is in a constant state of flux in terms of
individuals, skille, location, and working hours.

3. Convercely, substantiml businesses may wane and fail, may
c¢losce for lack of uenageuent continulty, or may be absorbod by larger
firms in the process of locational «nd market concentration. In
short, there 1s a life cycle to a business enterprise which bears
1ittie relationship to the cycle of inceme needs of those dependent
on it for employment.

L. Ironically, efficient manageuent reacting to economic
dynamics will mean the pension plan way be more vulnerable ts ¢hange
then employuent or the enterprise itself., It is usual and proper for
managexent to reserve to itself the power to aveid the expanse of
inveating in future pensicn benefits in order to protect, if
necessary, the viability of the firin in the fomedimte present,

One cauy only observe that the dynamics of competition, technol-
ogy, and the mysterious cycles of wmonagerial innovation and vitality
all combine to ¢reate massive econouic insecurity for the sverage busi-
ness enterprisc and ita euployees, Technical snd legal considerstions
to the contrary, one wmust conclude that in the long run a pensfion plan
is in essence & proflt sharing agreewent, for without profits the pen-
sion sponsor fades, his power to employ shrivels, and the pension plan

ig left without its source of Tinancing. The efficient allocation of



regources in a free enterprise system creates mortal uncertainties
for the individual,

Who can provide m prospective forecest for sn individual
worker as to the probsbilities of business and employment continuity
over a period of time which would mllovw accuntulatiou of funds for his
eventual retirement pensiont Perhaps the odds-mekers would rate such
continuity over a forty-year work life span at lesgs then even. In
this light "safeypusrding” of pension expectations is best directed to
proper recoguition and preparstion for the contingencies end
uncertainties of ever realiring sny financisl benefit from & pension
plen, It hes far greeter implications than the reguletions and
enforcement of laws governing possesslon of property which would one
day give substance t0 a pension expectation, Rather it is concerped
with preserving the social values to be found in the competitive
system while preventing the frictional coste of this system from
falling on Just those individumls who have e vested but economically
obsolete interest in the 0ld order. The competitive system should be
ruthless in the evolution of new Institutions but coneiderete of the
individuals upon which these institutions are built. A peneion
expectation is just one pmall Tacet of the consideration due the
individual who Is relatively powerlese in umattera ecowomic,

To reduce the lmpsct of competitive dynemics upon the
individusl, variocus devices have been introduced in more progressive
plans to peruit "portability" of accumulated pension credits.
Porteble pension rights &re s brosd topic srea bearing on both

volurtery &nd iuvoluntary employment changes and have becn treated
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extensively in other recent studies. Instead, thie study will focus
on involuntary termination of such scale that it might be construed
a6 a reduction in work force, so substentisl ms to represent partial
termination of the pensicn plan, slthough individual inveoluntary
terninationeg cannot always be viewed separstely where equity is to be
donc. Surprisingly, the frequency and scale of pension expectations
involuntarily terwlnsted has never been adequately studied or
deteruined. The concern of Chaspter II of this study will be to
eetablish ac accurately as possible the frequency and severity of
involuntary terulpetion in full or in part, in order to challenge =
comuwor and implicit asaumption that a pension plan will survive 1ts

beneficiaries,

C. The Degree of Permanence Ascribed to Penslon Plens

A varicty of educationml and inatitutional limitations preserve
the aura of permssence which surrounds e privately funded pension plan
despite its carefully designed contingencies, In general, the public
is just begioning to understand the economics of pensions. An
appreclation of the capitel amounts which must be accumulated to
sustaln 8 given smount of income for life is not coumon. There is
limited knowledge of how the mechanisms of pension funding formulae
snd arrangements sacrifice severable individual interests to group
objectives of pension security, Certainly the concept of whet ia
"2ctuarially sound” cannot be understood by meny in the general

public, when there is little egreeument on 1ts definition among
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pension proressionals.6

The educationnl and finsneisl information supplied to employees
vhe sre the nowminanl beneficiaries of s private pension plan is not
designed to stress the contingencies but rather the potential bepefits
of continued employment with the sponsoring business enterpriee. The
presunptions of a privete pension plan cen be found in such company
reports by those with analyticel ability but their implications will
be miesed by the mejority of would-be ponsioners, In a recent court
sction involving misinformwation supplied a pensian beneficiary by his
company, the court commented that the plaintiff could not have been
expected to know the mechanices of the particular plan without being
told:

Neither the Plan nor the employees' booklet, so dutifully clear
to the experienced draftsman, used the kind of lenguage that is
fully understandable by evag sn intelligent layman; perhaps it is
Just not possible to do so.

One can vonder if the phrase "pension plan" msy not connote to the
euployee a kind of contract similar in security to the annuity policies
. of an insurance company, particularly when his compatricts so often

receive ap snpuity policy purchased with pengion fund procesds at the

time of their retiremeat.e

GIbid., P 11.

Toediman v. Anheuser Busch, Docket No. 27075, 1-30-62, as teken
from "Watch Your Employee Communications,” Pension and Profit Bharing
Forms, April 20, 1962, Report Bulletin 10, Volume 1V, pp. 25, 113.

8There vas 8 time that group annuity contracts vere called
group pension plans,but the name was changed to group annuity contract
vwhen the term "pension" fell into disrepute ms a result of unfavorable
experience with nonactuarial pensions, Robert I. Mehr and Robert W.
Osler, Modern Life Insurance (New York: Macmillen Coupany, 1956), p. 296.
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At the sewme time thet an illusion of permanence iz not
dispelled by better public understanding of pension mechanica,s false
senee Of security is produced by the workings of industriazl psychology.
Once sufficlent seniority is established tc avold the day-to-day
threat of temporary layoff, a typical worker can be expected to find a
certain sense of personsl security in the daily vork regimen apd in the
immovable brick and steel of & plant which he has known for meny years,
perheps Bsince chlldhood.g Manngement and unlion people can give
countless illuatrationa of the traume and permanent loss of morale
precipitated by s plent closing, Permanent shutdown is often
incomprehensible to long-term employees even after shutdovn is an
sccomplished fact. It follows that these same employees would not
foresee the contingency of shutdown and bargaein for plan provisions
which would salvage scme part of their pension expectations. Only with
the impact of sutomation, have the largest urnions bargsined to include
special severance provisions in pension agreemente for cases of shut-
down or reduction in work rorce.lof Automation 18 s gocd example of the
necessity to bring about change which will benefit the entire social

good but at the expenze of s few adwversely affected by the reallocation

9There are uany examples of research confirming this problen;
for a good recent exaumple, based on shutdown of the Packard Moctor
Cowpany, see Too 0ld to Work, Too Young to Hetire, Harold L. Sheppard,
Louls A, Ferman, and Beymour Faber, prepered for Special Committee on
Unemployment Problems of the U. 8. Benate, 1960, U, 8. Government
Printing Office.

101960 wage and pension settlements in the auto-steel-can
industries all contained provieions for lump sum pension settlements
for non-vested employees discharged for reasons of plent shutdown or
the cloeing of a department. These are treated in wore detail in
Chapter II1X.
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of repources, Terminstien of peneion expectetiors may be one small
part of these issues, but are typical of the planning adjustwents
necessary by individusl decision makers within the economic system of
planning.

Qualification of the pension fund for Federal lncome tox
exemption introduces an additlonal suguestion of perumanence. The
Coomissioner of Internsl Revenue reserves the right to review all
pertinent circumptances at the time & pension is qualified (or
terminated) to determine that the intent of the plan was to create a
vechanism to provide permanent and continuous benefits rather thean to
gecure a temporary tax shelter for funds earned in a period of high
income tax rates. The tax law further reguires thet upon termination
all values vest directly with eligible pension beneficieries who must
be satiafied in full before any funds can be returned to the employer
as » dividend called "mctuarial error." Dutiful recitation of this
ninimum requirement In a typical pension document may satisfy the
casusl reader that the problems of terwinetion have been adequately
anticipated, The fact is, while there must be a plan for terminal
distribution, the I.R.B. has fev requirements as to the nature of the
plan.ll

Since wmany pension plans are the product of collective
bargasining, the strategy and psychology of negotistion may influence
attitudea as to the probable peruanence of the plan. The pension

thinking of many eﬁployera is in terms of packsge settlement or pattera

117 R.5. 401 (8); Reg. 1.401-1(b) (2).
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plane for an industry, with provisions welghed in terms of cents per
hour, coupetitive cost, rather than in terms cf equity as & social
device.l2

The possiblility of termination is further pushed from sight as
actuarial advisere provide 20 and 30 year proJjectiorns of company
growth, employment, and profits. Attorneys, too, may tend te.ignore
specific conslderstion of future contingencies as they are susceptible
to the security of imitation of eatablished pattern of legal expreasion
snd of broad swendvent provisiens so that the plan can be modified %o
neet future needs or to correct pact mistakes, Local unions are not
imtiune to the ease of accepting pattern contracts without penetreting
consideration of thet contract as spplied to their particular situstion.
Union officers may bargain hard for benefite which make the most
political impact within the unlon but way be reluctant to push for
provisions which imply the imminent collapse or shutdown of a
particular plant. After all, the general prosperity of the plant has
been a key argument for the sdaptation of other wege contract improve-
ments,

Agaln precedents in union bargaining strategy way discourage the
one real safegusrd of pension expectancles, namely, money frou a

generous funding program. Msnagement has reason to fear that if

leFor example, collective bergalning in the steel industry is
the responaibility of s committee representing the ten largest
¢coupanies, the lesder of vwhich is U. B, Bteel., Liquidation or
bankruptey of the employer is ignored as beyond the realm of possibility
for these ten companies, Unfortunately, wmany small companies refuse to
modlify the steel pattern sgreement to recognize thelr ovn possible
mortality.
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reserve assets appear tou adequate, the unions will demand sadditional
benefits, rather than permit a reduction in cootribution once past
service 1iabilities have been met.l3 To incresse benefits could
conceivably deprive an employee with less termination priority of a
pension that was adeqguately funded prior to the change in benefits,
There is an understandable bias of the parties at interest toward
economic optimisw which leads to an economic myopils.

Provision for termination of the pension plan is generslly
consldered s legal bridge to be crossed only if and when it 1s reached,
It is the purpose of Chapter III to review the legal and econcuic
factors basic to pension terminstion, The legal viev reflects both
the theory of the nature of pension rights snd the typical cootractual
provieions for {mplementing these views. Taxes, tactics, and pension
techniques, as found in Chapter IV, musti be vieved from the position
of euwployer, funding agency, the beneficiary, and general public in

light of liquidation, failure, migration, or plant shutdown,

D, The Scope and Importance of the Problem of Pension Terminations

Greater concerp for termination problems has been indlcated by
both labor and wmanagement in recent years. Businessmen most
knowledgeable in pension matters have been willing to introduce liveral
vesting and severance benefits for the pension partiecipant displaced
through no faﬁlt of his own., The larger industrial unions puai hard in
negotiatlon for reforms to protect workers severed frou Jjobs because of

business failure, wigration, or automation. Suggestions have coue from

13..81'01'180{1’ OE. Cito, P. 760



15
the labor sidelh that the consequences of pension tersination should
be mitigeted by a federal systenm of reinsurance for private pension
funds, by use of general government revenues for early retirement
pensions prior to social security payments, and by more redical plens
for centralized governmental pension plans,

However, penslon litersture gives scant trestment to the
severity or solution of private pension termination, The continuity
record of privete pensions and their performence when terminated would
gseen to be of critical importence in evaluating the success of the
private pension wovesent frow the viewpoint of employer, employee, and
the society alike, Nevertheless, the subject of termination is
generally treated only &8s a corollary to more popular subjects such as
vesting, seversnce, or funding, Indeed, it is difficult to Bay on the
basis of published government data just how wany plans have been
forever or partielly foreclosed and hovw many participants have been
adversely affected in any aingle year. Even stteuwpts of one government
agency to coupllate government data from other government sources on

this subject have been frustrated in large ;prnri'..;"5

thee a report on a apeclal collective bargaining conventlon by
the UAW in Detroit in April of 1961, as reported by Profit Sharing and
Pension Forms, Volume III, Ho., 11 {Englevood Cliffs, N, J.: 1901), D. 2.
Information also reflects sn interview by the muthor with John P,
Tomsyko, Chief of the Pension and Bocial Becurity Department of the
USW, at his Pittsburg office August 16, 1961.

15Joseph Krislov of the Division of Research and Btatistics in
the Social Secwity Adwministration has done two such reporte:
Termination of Private Pension Plans (Anslytical Note No. 109), Bureau
of Old-Age aud Survivors Insurance, Divieiou of Program Analysis, May,
1960; and, uore recently, "LKotes aud Brief Heportas--Privatie Pension
Plan Teruinstions,” Social Becurity Bulletin, Volume 26, No. 1z,
Decewber, 1943, pp. 18-21,
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Private corment addressed directly to tercinstion as the wajor
subject has been limited to a few law review articles and to the work
of two men in particular, Dorrence C. Bronaon}s an actuary, and Merton
Bernstein,lT a law profeseor, With thege nctable exceptions teruina~
tion provision and procedure have been submerged within literature
streseing other themes.la A fevw analyses of the problems of termine-
tion are hidden away as parts of court oplnlons on issues derived fromw
8 terminal) situsticn., Therefore, s study vhich attempts to bring
together various mspects of pension termination as a specific tople
grea ig Iin eome ways unique. When it is estimated that more than ane
of every seven plans initiated will terminate within eight yesrs of
initiation, the subject is a significant part of pension administration,
Blthough 1t will be shown thet this is a Judgment d4ifficult to quantify.
Evaluation by comparison of governmental pension programs with

those of the private system ia not the approach of this paper. Btill,

the continulty record of private pensions ie 8 sensitive azrea of study

16Basie background reading in this subject should include his
"Pension Plaus--Provisions for Termination of Plau,” Transactions of
the Bociety of Actuaries, Vol. VIII, Jure, 1955. In addition,
Dorrance Brongcon has stressed the termination problew in geveral oiber
publications and speeches which will be noted in later chapters.

1T“Employee Penslon Righte When Flants SBhut Down: Problems and
Boue Propossls,” Harvard Law Review, Vol. 76, March, 1963, pp. 952-973.
Professor Bernstein will shortly publish & book, The Future of Private
Pension Plans, in which terminetion is the subject of one chapter.

Just one of many exswples is Penslon Funds and Econawic Power,
Paul P. Herbrecht, S.J. (New York: The Twentieth Century Fuud, 1959).
In particular, his Chapter 6, “"Beneficiaries in Court," was excellent
background for this study.
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where private planc are coopared unfavorably and often unfairly with
little qualification to tax supported public srrangements, Nothing
could be further from ithe intent of this research than an attack on
the concept of diversity and temporality of private plans. It ia
customary in the United States to provide both public and priveate
solutiong to each soclal problem, Each form of pension support has
its sdvantages, snd private pension planning not only provides greater
freedow of cholce as to the wmode of wage coupensation and retirement
but provides an opportunity for innovation, experiuentation, and
competition for personnel, thus affecting allocation of rescurces for
the economy ar a wvhole, This competition takes the foru of & vage
eontract to meet business purposes, The concern of this study is to
strengthen the sffectiveness of this contract by improving its
mechanics in regard to terminal situations and by achieving grester
concurrency in the relationghip of funding, expectations, and under-
standing by the participant of the nature of the pension process.
Implicit in this objective is a premise that a private pension program
can use forfeiture provisions to serve the business need for loyslty
and increased productivity while at the ssme time sharing the exogenous
risks of eventual reslization of the social need for retirement incone
with the employee,

To strengthan and ifmprove the private pension effort, it can
be sssumed that reviav of individusl case experience can revesl both
instances of creative sdministration and wasteful termination from
several points of view, namely management, participant, and public
policy., Terminml) statistics as found in Chapter II can do little to

supgesat the scope sand {mportance of the problem of pension terumination
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unless the detsils of consequences are available to suggest what is
needed to etrengthen the effectiveuness of privete pensions. Thus
specific case exsuples, although they usy reduce the scope of study
possible with more genersl obgervstions, form a usjor part of this
study, with Chapter V devoted to insured pension programs, Chapter VI
to pon-insured trusteed pensicn plans, a&nd Chapter VII to the problems
of partial tertizatlon dus to mass reductlion in work force,

Thus, the scope of the study is reduced to.cover only questions
related to the execution of terminemtion of the pension cortract, and
the subject Is glven this ainguler importance beceause what the
perticipant reallees of biz expectetions where the plan is prematurely
terminated is the woat revealing measure of the substance of his
pension rights wvhen sand if the plan were functioning. Of course, the

topic arez to be wanagesble must be further qualified,

E, Definitions and Limitations of Reaearch Objectives

The research toplc area of this paper is restricted to the
nature and gquality of expectations derived from privete pension plans
a5 gualified for special tex trestment by the Interns)l Revenue Code.l9
in essence, a qualified pension plan is srn arrangement under which the
employer undertekes to provide in & systematic and equitable fashion
for the peywment of definitely determinable benefits. These benefits
are payable tc disabled or retired employees or certain survivors aver
a period oi years, usually for life, following retirement or determina-

tlon of a. permancot dlsasbility, Non-qualified plans have been ignored

127pc 1.401-1 (b) (1) (i) end kOl (=).
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for lack of available public information, and multiple employer plane
have not been treated, as these have been the subject of other
reuearch.20

The important area of profit-sharing sgreemsnts has been
slighted not only to restrict the research topic within wmanageable
bounds but also because a critical problem in the event of termination
of & pension progrem is missing in the case of profit-sharing. The
majority of profit-sharing plane wmeke provision for the creatfon or
megsurement of individual interests in existing profit-sharing fundsa,
thus avoiding the pension termination problem of distributing
insdequate funde among sctuarial claims of varicus claases of partici-
pants in event of prewature terainstion, Various welfeure or
coubination plans vhich integrate pension and cther benefits for
unemployment, hospitsliration, or sccident have been omitted from
study ms they are not similar in kind or purpose and therefore
unsuitable for comparison or generalization with single purpose pension
programs,

The speclific research interest ia the terwination of Individual
rension expectatlons, which is defined to include both the termination
of a formal pendion plan before the last eligibple employee ir fully

pensioned and the fnvoluntary loss of an euploywent opportunity leading

to accumulation of retirement benefits under circumstences lwplying or

20yalter Kolodrubetz, Multi-Employer Pension Plans Under
Collective Bargaining, Bpring, 1960, B,L.S, Bulletin No. 13257 United
S8tatea Department of Labor. Also see an unpublished dissertation by
Jogeph Mallone, Wharton School of Finance, University cof Pennaylvania,
1561,
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Justifying partiasl tersivstion. In this study, formal terminetion of
8 plan is of interest only when it can be attributed to business
failure, liquidation, or migration. In some cases where business
merger has weant consolidation of operations and termination of a plan
due to consolidation of cperstions with termination of employment for
wany beneficlaries, the situstion is considered a liquidation.
However, vhere merger has weant integration of personnel and pension
plane or where teruwination of a pension plan has been followed by
creation of.a profit sharing plan or some other bepeflt program, the
gituation hes been omltted frow study. These latter subject areas have
recelved extensive research treatment in conjunction with work done by
the Pension Research Council,®l

Termination of a pension expectation is more often a process
than a single event, Teuporsary layoffs may last until seniority status
is lost and a permanent reduction of a work~force has been accomplished.
As the business situstion worsens, contributions to the plan may be
suspended until the practical result is s reduction or cessation of
annuity payments to existing snnuitants, This process of termination
leading to full or partial dissolution of the pension plan of the single
enployer is the area of interest for this study. To a degree this
concern overlaps with the brosd area of labor turnover due to voluntary
Job changes, attrition due to age and illness, end to other considera-

tions, all of which will be slighted to focus on involuntary

21
J. B. Houmond, "Pension Programs As Affected By Mergers"

(unpublished Ph.D. dissertation, Wharton School of Finance, University
of Pennsylvanis, 1980).
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termination of pension expectations due to the dynemics of a
competitive soclietr.

It should be noted thet at no point is there an intent to decry
the loss of a job or firm iun the face of the preassures of free
compctition. Ouly the consequences of this means of reallocating
resources in relation to the privete pension sgreement are open for
ceritical comment,

Within the remmining topic ereas ss tous delineated, this
resesarch proposes:

l. To determine the frequency and severity of loes of pension
teruinations as might be revealed from anslysis of eaveil=-
able data and thereby suggest the slgnificance of the
problem,

2. To collect, assimilate, aud anslyze typical teruination
experiences to highlight possible sreas for technical or
legsl refinementis, which would reconcile the present and
future prospects of the employer with the uncertainties of
employee pension expectations,

3. To put forward tentative observations and suggestions
intended to stimulmte rethinking of private pension theory
where it may adversely sffect pension expectatlons of the
older worker with recognition of the proper sllacation of

personel riske and social resources consiptent with the
Averican economic aysten,

F, The Regearch Mcthods

The general research objectives of this study have been greatly
hawmpered by the difficulty in obtaining the most relevent information.
Two kinds of data have been sought, (1) aggregate national data which
could indicate the frequency snd scale of ithe problew, and (2) case
dmta vhich could delineste severity of the consequences or specific

probleme deserving greater professional cousideration. Much of the



22
asvoilahble informetion is held to be confidential by governuwentel or
privete custedisns. Of the two distinet sources, government mgencles
and private pension professionals, the govermment would appear the beat

source of aggregate data.22

A prime source of information would be the Internal Revenue
Service (INB) files of correspondence mspembled frow firme seeking
approvel of full or partiel pension plan terminastiona, As developed
ir wore detell in Chapter II, theze records could be an fnvelueble
source of consistent and specific data on national trends, but of
coui'ae ruch correspondence touches on metters of personsl incoume tax
an¢ ie considered by law to be most confidentisl and gvailable only to
the employees of IRS, Therefore it wex necessery to find alternative
sources for this same kind of Informetion from private sources az it
pertained to the pension progrsm and not personsl incomes.

A variety of meil and interviev approsches was used to locate
termination case records throughout the country.23 Unfortunately each
source was willing to divulge information of & Adifferent degree or kind,

and most wished the confidential nature of the date disguised to

“25he range of government sources iz indicated by the followl
list of wail and interview contacte: (1) Internal Revenue Bervice, (Z?
Federal Welfare and Pension Report Division of the Department of Lsbor
Btendards, (3) United States Department of Labor, (&) United Btates
Departwent of Commerce, (5) Specisl Bubcommittee of the Congressional
House Committee on Health, Education and Welfare, (6} various atate
agencies involved with state Pension and Welfare Disclosure Reports,
(7) Btate corporate registration agencies, and (8) State development
and econowiq regsource agencies,

23The private sector of pension professionais included the fole
loving in relative order of importance of msterial supplied: {1) Actu-
aries and Pension Consultants, (2) Labor Union Officials and Pension
Technicians, (3} Corporate Trust Companies, (4) Dun & Bradstreet, Inc.,
and (5) Factory Location Services.
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protect the source of the materiul, the perties involved, and the
business relstionships of the informant. The result is s considerable
body of observations, case histories, opinions, and recollections which
may be sorted by subject but certainly have none of the sttributes of
statistical collections often assoclated with this kind of resesrch,

The reader is warned that he shall find no curvi-linear support
for conclusions, no mass of data providing {rrefutable evidence of tbe
correctness or ignorant biss of e favorite hypothesinm, indeed 1ittle
that {8 quantifiable. Rather the substance of this topic reviews
particular situstions and mndest assemblies of data to understand
implicit legal assunptions, social welfare factors, snd economic
considerations of the ewployer, suployee, snd society as well. There
iz a possibility of w hidden biss in the preselection of case material
by the wany private individusls who control sccess to informetion. The
study attempts to represent all the vievpoints of intersst, but the
reader is put on notice that qualitative reviev gs opposed to
qQuantitative anslysis mey interject the viewpoint of the author despite
even the best intantions. And of course the resder may arrive at
different inferences from the facts pressented - sumxll misunderstandings
due to "the insensible bias of position,” in the delicate phrase of
Thorsteln Veblen,

Af factunl inforuwation is introduced in the following chapters,
the method by which it was obtained is explsined in accompanying notes.
Literature, intervieu, direct wmsil inguiry, snd detailed reviev of
available files each hawve their place and their distinct licitations

in this study., Here again, procedure of tonis atudy clashes with
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customary practice, for footnotes cen not always be fully referenced,
a condition imposed by the need to preserve the privacy of the parties

at interest as well as the source of the case data,

G, Btructure Cutline of Following Chapters

Chapter IT is concerned with the range of peansion termination
experlence revealed by varicus national agglomerations of dats.
Federanl and state sources st least give & clue to the cause and
frequency of terminstion, the sssets end participante affected, and
the trend in the national rate of plan dissolution, The termination
experience of banks, insurance companies, and other pension profea-
sionals is also explored prior to a speculative estimate of the
national incidence of termination and sffected participants, In
addition, some wmodest implications of termination experience are
drawn from reports of business failure, liquidaticn, and =migration.

Chapter III explores the legal factors affecting the procesaz of
pension plan termination, thereby providing sn opportunity to examine
much of the jitersture which 1s pertinent tc termination. YThe chapter
sttempts to0 condense a great variety of legal procedures, contract
clauses, snd legal theories if only to provide a background of
information for the reader of case commentaries in lster chapters snd
to trace origins of the lepgal confusion implicit in many pension
contracts,

Chapter IV touches lightly on other background nsaterial which
bears heavily on the termination process. 8Space permits only a sketchy

reviev of the actuarial, tax, regulatory, and other interested party
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viewpointa. Certainly the actusrisl and tax factors are & matier of
fact reviewed extensively in other publications, sc that inclusiocn
here is only for snalytical reference and, in & wanner of speaking,
further review of the litersture pertinent to the subject,

Chapter V ie devoted to twelve cage illustrations illustrating
termination problems of insured penaion plans. The ceses were
selected frow more than {wo dozen examples collected but edited for
remsons of incomplete data, inconsequential research import, or
duplicetion of 1llustration, An attempt is mede in the summary and
conclueions to this chapter to suggest possible luprovements for the
contract, supggestlons which must be limited by the fact that the
critic has 1ittle formal lev %$raining.

Chapter VI represents more of the case approach, although in
this chepter sore gixteen cases illustrate the dilemmes of terminating
trusteed, non-insured pension plans. The chapter stresses the
imbalance between available funds snd legitimate pension clelms, a
disequilibrium which may mean excessive funding as well as cash
shortages. Agein the chapter summary puts forward poasible technical
improvements to the typical plan provislon format, although sdministre-
tive procedure receives much stress as there ig more room for
diseretionary action than is true of the insured program.

Chapter VII hes sttempted to explore m gray asres involving
rather fine distinctione between individual employment severance and
partiml termination of a pension program ae a result of a reduction in
work force. It is in this area that most pension terminatlons can be

sald to accur and in which egquity for the various parties involved 1s
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most obscure. While the chapter way dissect the major issues in this
area with the aid of several lengthy case discusslons, the summary can
only initiate further discussion by atteupting to extrapolate some
bgsic equity guidelines,

Chapter VIII attempts to bulld its final conclusion around a
major reform of pension theory which may bold a key toc terminatlion
problens with equal application to insured, non-insured, partial, end
individual pension termination problews alike. If the proposed laugal
trestment of pension benefits were to be acceptable, then the technical
drafting suggesticna in the previous chaplers represent only legal
patchwork. Buch a conclusion is not debilitating ae most pension plans
today are legal patchwork, so this study mey offer an alternative--
either create grester concurrency of lavw, wage policy, and actuarial
funding masumptions or anticipate the effects of non-concurrency in
event of termination to prevent inequitable conseguences. The final
chapter is also concerned with possible inatitutionsl devices which
would ease the adverse conseguences of termination, devices external
to the contract and therefore given short shrift elsewbere in the
study. The entire chapter organization parallels and serves to
summarizre what has been realiged in regard to the initial objectives

of the study,



CHAPTER I1

PUBLIC ILNFOIMATION AND TEE RANGE CF

PELSIOF TERMIBATIOK £XPERIENCE

A. Objectives of Chapter

The intent of thim chapter is to explore availeble dete
bearing on the sggregate national experience of pension terminstion
frequency and severity. It has been negessary to collatel rather
tanuously related or sketehy informstion from both Fadersl and state
government agenclesd Lo suggest the scale of the pancion tercinstion
problem area. The varleiy of boih government and private sources
reviewsd for appropriaie Informatlicn was briefly noted in Chapter I,
but the bulk of private dsta, with few exceptions, was in the nature of
case study materiael. Thin latter inforuation was found in such e
variety of forma from sources of such divergeut nature that aggregate
cotpilation of these experiences would effer nothing of statistical
merit, The study, in this chapter, has depended primarily on
government sources, principally the following, upon which this chapter

is structured:

lln esrlier collation was prepared by Joseph Krislov of the
Ecouomics Btudies Branch of the Soclial Becurity Adminisiretion. A
more extensive report was made imposaible, Mr. Krislov reported to the
suthor, for lack of aceessability to additions] data and & limit on
research budget. Eis preliminsry work was published in May, 1960, as
Analytical Note No. 109, Division of Program Analyeis, Buresu of
0ld-Age and Burvivors Insurance, Boelal Seccurity Administiration.
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1. Interna) Revenue Service Reporis

2. New York Btate Banking Department

3. Wisconsin State Insurance Department

4, welfare and Pension Report Division of the Depsrtment of

Labor

5. Eelected Bank and Insurance Company Data
Indeed, dissatisfaction with the avallablllity of some government dats
prompted inclusion of a critique of the present end potential values
of some of theee information sources,

On the subject of partial termination aggregate dats vill be
shown to be even less matisfactory because of the difficulty in
reducing reports of business fallures, ligquidetions, or migrations to
those fevw which meant the demise of pension expectaticns, Neverthe-
leas, these various sources sre spparently the only ones available and

can be used to provide some Tinite wmeasure of termination frequency

and severity,

B, Frequency snd Bcope of Pension Plan Terminstion

A primery source of pension terminsation dstz would seen to be
material collected in the course of ¢peration by the Internal Revenue
Bervice (IRS), Aside from the tax code, rulings, and memoranda issued
by the department, the IRS has uwade some kind of quarterly report of
the number of nevly qualified plans and terminations, together with
other miscellaneous material since 19h2.

Intervsl Revenue Bervice figures as displayed in Table 1 have
not been consistent as to technique of recording the initiation or
termination of stock bonus, prefit-sharing, and snnuity plans,

Determination letters for initial quaelification or termination of



TALLE |

QUALIZFICATION oF STOCX BONUS, PENSION, _ROFIT-SHARING, AND ANNUITY PLANY
As Ruported By Liie Iateviul Ravenue Jarvice

e ——
= Cunulative Total Terainstion Terminationa Ancual Tera. Index of Tndex of
Cuzlative Total Tarninstions As A% of As % of Newly As % of Het Atnue) Annual
period Original Taxmination Het . Cumulative Texminacions Including Priox Total Flaas Qualified Cum, Plans Teza. ' Qualif. '8
Qualificeation Balance Since 1942 1942 Since 1942 Plans At Seglnaleg  1947-1950  1947-1950
of Paricd Av. = 00 Av. = 100
—_——-—
110 - 110 1t
ﬁﬁfl;;qlm 549 - 549 549
o, 1 "40-Sept. 1 '42 1238 - 1288 1947
42- ' 10608 209 10399 10399 709 12345 3.92 1.97
Exte :lq;fai:'agn'a;’ 1% 275 359 11258 24 13205 5.38 27.13 2.20 107 a2
ol | '&8-Jun. 30 '49 1123 227 396 12154 il 14101 6.91 22.42 1.70 89 100
iy t '49-Jun. 30 50 1034 263 771 12524 27 14872 7.56 25.54 1.86 103 108
j‘t' 1 '50-Jun, 30 *51 1897 151 1744 14671 1125 16518 1.65 7.10 1.01 59 121
1 15l-gun, 2 52 2493 146 2347 17018 1271 1868 7.33 5.86 .88 57 140
Ij‘l' 1 "82.Jun. 30 ‘53 27% 123 %57 20675 1304 22622 7.10 3.15 .54 48 Lin
o, 1 "33-Jun, 0 'S4 4076 212 3364 24519 1656 26485 7.33 .52 .93 43 202
Tao 1 *5-dum. 20 '53 3699 3% 3363 27802 1062 29849 7.47 9.10 1.2 1 229
'3.1: L "S5.Jun. 30 'S6 4420 79 4141 31943 2211 33850 7.46 6..'115 ;-: {gg ii:
S, 1 "S6-Jun, 30 'S7 5042 208 5734 7677 2529 39624 7.36 5, o 120 n
sol. 1 #57-Jun. 30 58 6872 288 6454 LA151 2917 46108 7.2 5.65 .10 12 K4
b, 3 '58-Jun. 30 '59 6955 459 6496 50657 . 3376 - 52604 1.37 6.50 . 0 12
Tal. 1 '59-Jun, 30 '60 8737 500 8237 58894 3376 60841 7.43 5.72 l.gs ;92 463
Tal. 1 *60-Jun. X 6L 10001 543 9358 63252 43l8 70199 6.43 .05 5 5

hat Lts reported figuyes wers distributed squally betwaen

Ta f for 1954 from 4 published calendar year basls to a fiscal year hasls it was nacessary CO d4sums

‘ﬁfﬁmthﬁﬁlfﬁeﬁ.ﬁf;u periods, To ditnmuu tuliags for tha first balf of 1955, en irquiry directad to the Reporta Divisiom of tha U, $. Treasury producad tha following bits

c&information: Ficrst, thare wers 203 cerminscions for tha first half of 19585; uecond, appruvals totaled 960 and 778 for the firat aud second gquartars for a grand votal of 1538,

Gamrding to o;::.‘pqm.!lncl with Harry K. Deilinger, Diractor, Rmports Divisions, Incernal Revenus Sorvica: May 29, 1962, Fo other information wap avallabls acd so 1532 was used as
total mumber of approvals fn the first half sod this figure vas subtractad froa cslendar year ctotals to determine sacond half approvals, thus leaving the net cumulstive totxl at
aod of 1954.55 perlod substaotislly corzact.
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employee benefit plans are nmot required, and therefore IRS flgures may
not represent or permit computation of @ net total of welfare plans in
existence, However, prior spproval is generally so desirable that it
is alwost a universal practice, mnd thus IRB figures represent a
worksble universe for research purposes, Ad individual types of plans
were not distinguished in reported figures prior to July, 1955, it vas
necesssry to construct a time series vwith the aggregate pension arpd
welfare plan totals. More recent datas by gquartars vere rearrangaed to
establich a common July l-June 30 fiscal year for the entire series, as
in Teble 1, Examination of this tiwme series produces some interesting
insights into the rate and incidence of termination for all plans of
this type, although not specifically and solely to pensions, the basic
subject under study.

l. Over & spen of almost 25 years one out of every fourteen
plans has been terminated at ® rate of approximately 1% of
the plane in force at the beginning of each fiscal year
(column 9), |

Of Th,B18 stock bonus, profit sharing, pension, and annuity

plans reported to the IRS and qualified by June 30, 1961, k,51G had
terninated, or about 6% of all plans prior to or after October, 1942,
Of the total cumulative balance Qualified since 1942, cumulative
terminetions at the end of each year to the balance of plans in force
at the beginning of sach year have equaled a rather stable 7.3%.

2, While the number of teruminations hss been f{ncressing
steadily {column 2}, their rate of growth 1s less than half
of that experienced by the curmlative balance of vwelfare

plans in force.

Reference to cclumns 10 snd 1)l provides & couparison of these
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rates of increase by means of an index where the aversge period totals
for July, 1947, to June, 195C, equals 100.

3. A ratio of terminsticons i{n any one year to new plans
qualified in eny one year is of help in recognieing the
impact of business conditions on gualifications and
terminations,

The ratio of terminations to original qualifications exaggerated
the inverse relstionship these can be expected to have in the busineas
cycle, Presumably guod business conditions would facilitate
inetallstions of this kind of employee benefit plan while poor
business should precipitate terminetion of benefit programs by
marginal firms. Such a ratioc was calculated in column 8, The
unusually high ratic of pericds ending June 30, 1948.1950, could
probably be explained by considering the large number of plans
established during the years of World War II (October, 19k2-June 30,
1947} followed by the difficulties of readjustment to peace-time
production prior to the dbeginning 'of the Korean War. The generally
good economic conditione from 1951 through 1953 produced the lowest
number of terminations and the lowest ratic of terminations of .%2 for
the 1953-5k period. The dramatic Jump in the ratic for the 195k-55
period presumsbly was related to the sharp down turn in production and
prolit levels experienced during this period. The ratioc moved up @
polnt during the 1958-59 recession and sgain in the 1960-61 plow down.
Terminations in the latter period increased 23% over the previous year,
but the ratic was much lower than it might have been because the number
of plans qQualified increased very significantly teo, a factor not

present in 1954-55 and related tc union bargaining demands and



settlements in 1960.

L, TFluctustione in terminstion not only appear to very
inversely with businegs conditions but elso to lag the
index of cumulative plans in force {column 1l1) by roughly 6
to T years, Thia time leg haa potential significance,

If it were assumed that 10% of all nevly qualified plans would
be terminnted over a 7 year spen in equel smounts each year following
qualifrication, the hypothetical cumulative terminstions charted on
Table 2 cen be derived. This aasumed rate of termination received
some statistical support, aa sugeesated by the followlng paragraphs.

Noteworthy correlation was achieved between thiz projectlion and
the actunl IRS terminetion figures for the years 1955 through 1959;
the projection always underestimated the mumber of mctual terminations
{(except in 1959, one of the better business years in recent times), a
failure which might be explained by termination of plans formed prior
te 1947 and thus excluded from the tabulation or attributed to
qualification of teruinated pleans which did not seek initial
qualification, Only {in 1954 and 1960 vere the wmodel projectiocn figures
significantly understated, however. In 1954 terminations were at an
abnormally high level, as indicated by the retio of terminations %o
newly qualified plans discussed earlier. Again in 1360-61 the ratio
of terminations vas unususlly high, s ratio partily attributable to
unusually high wortality among profit sharing plens.

5. Therefore it wmay be possible to infer from this hypo-

theticsl projection of terminations compared to actusl IRS
Tigures thet there may be & normal attrition of all

qualified welfare plans of about 10% within 7 years of
qualification,



TABLE 2

HYPOTHETICAL PROJECTION OF IRS DETERMINATION LETTERS FOR QUALIFIED TERMINATIONS ASSUMING 10% OF
ORIGINALLY QUALIFIED PLANS TERMINATED WITHIN 7 YEARS IN EQUAL ANNUAL INCREMENTS AND
ASSUMING ACTUAL REPORTED IRS INITIAL PLAN QUALIFICATIONS FOR YFARS INDICATED

o = W
198 1949 1950 1951 1952 1953 1954 1955 1956 1957 1958 1959 1960

1947 16.2 16,2 16.2 16.2 16.2 16.2 16.2

1948 16 16 16 16 16 16 16

1949 24k.8 1.8 1h.8 148 16,8 148 1h.B

1950 27.1  27.1 27.  27.1 2T.1 27.1  27.1

1951 35.6 35.6 35.6 35.6 35.6 35;9 35.6

1952 5k 54 54 Sk Sh Sk 5k

1953 58,2 58,2 58.2 s88.2 58,2 58,2 58.2

1954 52,7 52,7 52.T 52.7 52.T 52.7

1955 63.1 63.1 63.1 63.1 63.1

1956 86,3 86.3 B86.3 B86.3

1957 98.1 98.3 98,1

1958 99.4  99.h

1959 124.8

Actual Internal Revenue Service Figureg -«ee=m——e-- -ggg -2;3 -Sgg -géé -tha _5;2 -%g%
Deviation of hypothetical — ===m-—ww=- 11k -20 - 2 -11 -1l 12 -

termination frowm actusl IRS experience
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Moreover, ii{ would seenm logical that years of adverse busliness
conditions would produce sudden, mbnormal increases in termination
experience, The tining and magnitude of this increase would be as
unpredictable as the business cycle which gave rise to the fluctua-
tions; the increase has ranged between 30-50% of the previous normsl
Year termination fipure, but this estimate 18 too crude to be of much
valus for projection, Nevertheless, 1t would seem that the basic
wodel could be of use in projecting terminmstions one year in advance,
and perhaps further if there were reliable estimaties of the number of
plans to be qualified in any one year., Buch apeculastive projection
has been deferred to a later section of this chapter; the assumption
was brought forward here to facilitate analysis of the meager data
released by the IRS.

Unfortunately, the zbove dfscussion dealt with a wide assort-
ment of welfare plans end not exclusively with pensions, the specific
concern here, Table 3 has provided e& breakout of profit shering snd
pension plans as they were originally qualified or terminated since the
first quarter of 1955, Unfortunately, the IRB d4i¢ not provide a
cutulative total of each kind of plan in force to which the nev plans
vwere added, beginning in the third qQquarter of 1955, Hence, one csnnot
say what per cent of the cumulative total of profit sharing or pension
plans in force vere terminsted over time or in sny one year,

6. The annual sverage of plens terminated to those gqualified

(columne 7 and &) indicated there were somewhat more

pension plans than profit sharing plens terminsted each
year in relation toc nev plans started.
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These conclusions vere suggested by an index of grovth and
termination for each type of plan based on w 1956 querterly average
equsl to 100. Bince late 1956, profit sharing plsns have been growing
at a rate considerably in excess of the reate ¢f increase in pension
plans {columns 9 and 10). More significently the index of teruins-
tions for both types of plans (columns 11 and 12) has been grovwing
wore rapidly than the index or rate of increase in the mmber of plans
theuselves, This phanomenon might be related to two factors. It has
slready been suggested that the mumber of terminetions was a cumulative
fraction of plans previously qualified sc that a large number of
qualifications up to seven years prior t0 the termination year under
consideration would have an impact on the current termination figure.
In short, it is a moving sggrogate, and the components of this
ageregate have been incresasing in recent years. The cusulative aspect
coupled with the probabliliiy that there vas no direct cumilative
relationship betveen plans qualified in one yesr and the number
qualified in the pext might explain why terminations have been groving
&t & mors rapid rate.

T. An exawination of the average nuiber of employees
participating in nev pension plans gualified by the IRB as
presented {in Table & (columns 3 and &) disclosed the
average mumber of participants has fallen rather
dramatically since 1955.

If such a drop meant that the larger firms, in terms of

exployment, were the first to have pension plans, the iwmplication
would be that the expansion of the privata pension wovement was now

due to the smaller firm adopting this kind of fringe benefit progrsa.



TABLE &

AVERAGE NUMGER OF PARTICIPANIS IN REW PLAHS AS INDICATED BY
INTERRAL REVERUS EERVICE QUARTZRLY REFORT DATA

Zrmp. Pesrticipeting Emp. Participating Awe. Participants Ave. Participating

in New Under ligw in liew Under hev
Prof,-shar, Plans Pepsion Plans® Prof.-shar. Flans Pension Flans
1955 3 Qr. 10,815 121,767 37.0 2,002
b Qr. 19,006 186,218 52.7 2,970
26 4 yr. total zgg z,uﬁg
1956 1 Qr. 30, 93,836 . 1,1
2 Gr. 27,323 129,589 6h.1 1,682
3 Qr. 38,761 83,579 78.1 1,180
k g, hh 569 245,027 61.0 2,846
Ir, total 67.% 1,713
1957 1 Qr. 29,608 151,612 39.7 1,549
2 Qr, 32,700 102,178 48,6 1,125
- 3Qr. 56,018 81,517 6.4 1,086
5 Qe. 38,031 188,500 51.8 2,170
Yr., total 54,3 1,478
1558 1 Qr. 35,319 120,535 hz.2 1,113
2 Qr, 24,919 205,220 3.2 1,
3 Qr. 27,108 123,069 37.2 1,316
h gr. 267, 109,216 38,2 1,330
Yr. total 37.3 1,431
1959 1 Qr, 29,333 95,008 35.5 967
2 qr' 37'378 121’032 h’hoe 1’10!‘
3 qr, 35,791 72,622 k2.8 Blo
b gr, 36,125 112,231 43.8 1,272
YIr. total k1,5 1,045



TABLE b (Continued)

Ewp. Participmting Kmp, Participating Ave, Psrticipents Ave, Participating

in New Under New in New Under New
Prof.-shar. Plans Pension Plans® Prof.-sher. Plans Pension Plans

1960 1 Qr. 62,Tk9 199,529 k7.2 1,685
2 qr. 52,795 206,859 40.2 1,479

3 Qr, 52,255 252,018 b3 1,912

k gr. 66,681 134,836 59.8 1,218

Yr. total M.0 1,573

1961 1 Qr. 140,005 140,520 111.8 1,013
2 Qr. 35,553 120,675 28.9 858

3 Qr. 38,920 98,971 42.5 890

L Qr. 36,245 146,739 3.3 1,b47

Yr. total 54,5 1,052

1962 1 Qr. 29,104 97,702 224 728

B3ource; Interpal Revenue Service quartarly release on deteruination letters.



Presumably the smaller firm should be more vulnerable to fallure,
werger, or other shifts in business fortune which could lead to
pension termination; as less substantial companies Join the pension
movenent, therefore, there wmight be a tenfency for pension |

terulinations to rise.

8. That terumination increases as the sirze of the emplayer
declines has aslso been luplied by the terumination experi-
ence of profit-aharing plans,

While there have been fever profit eharing plans in existence
than pension plans, the number of profitesharing plans terminated has
risen to a point almost equal to the mortality experience ¢f pensions,
Bince the average number of participants in a profit-sharing plan has
been s0 much smaller than is true of the pension plan, it might
follow that the business sponsor was generally smaller than that of
pension, snd hence, wmore subject to decline or failure, Op the other
band, the small number of participants would also reflect the
application of profit sharing to selected groups with menagerial
responsibility in the larger firm, The degree to which these opposite
situations are combined in published figures has not been indicated so
that wore positive conclusions have not been uwade. Nevertheless, in
general, profit-sharing plans have been thought to be more subject to
tereination because of disillusionment when profits first declined and
proumpted termination in response to adverse conditions. A pension
plan would probably continue to operate for several unprofitable years
until the business prognosis required that this financisl burden be

eliminated.
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9. Analysis of the IRS data sbove has been rather limited by
both the accuracy of the deta and the depth of content,

As a measure of teruinations IRS data sre incomplete, The law
has not required & firm to submit & plan for tax qualification
approval elither at its initiation or termination, sc that it has been
impogaible to state exsctly hov many plans are in existence or the
relationshlip of qualified terminations to the net figure of plens in
existence. Further, it has not been necessary that qualified plens be
reported ae terwinated in = qualified manner in the same time period
that actusl busineas operations vere reduced or came to a halt, as the
Windup of business affairs might be prolonged. In rare instances, in
the opinion of one IRG official interviewed, the termination might not
be reported at all because the dissolution of the pension plan would be
highly discrimingtory in favor of those who control the business
enterprise, thua sure to sacrifice past{ tax exemptions if brought to
IRS nttention.2

Finally, it should be recalled that IRS statistics have treated

Cror example, if a company reduced operations and staff to a
winimun level, the attrition in ewploywent would rapidly reduce the non-
vested actuarial liability of the pension plan while leaving pension
assets unaffected, The funding ratio of benefits to those remaining
would scar conceivably to a point above 100 per cent. Should a
distribution be undetected for three years, the pepsion plan tax
status would be protected and the termination validated by the atatute
of limjitations on tax recovery and litigation, Trust officers,
actuaries, and attorneys interviewed maintained that their position
would not perwit them to render services supporting such san effort to
subvert the tax law. Corporaste trusts must report terminations to
state and Federal tax ageucies, so thet it would sppear logical that if
there vere an attempt to execute an unqualified termination, it would
probsbly be the work of a personal trustee,
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only actual pension terminatlfons. They have not reported casesg where
plant elosing or work force reduction hes meant loss of pension
expectations for those who were left ﬁnemployed. On the other hand,
the IRS termination totsl included partial terminations in which a
gocd portion of the work force remsined covered under the surviving
insurance program, Therefore, IRS figures represented an unknown
portion of the universe of situstions where pension expectstlons have
been terminated, The pecond failure of IRE datas bhas been the failure
.of erithwetic counts to provide any real depth of resesrch content.
This failing will be highlighted in the following secticn and the

toplc of a speclel sub-section of this chapter.

C. The Causes of Pengion Ternination

The significance of the frequency of termination for the
purposes of studyling pension termination due to business fallure,
liquidation, or migration depends on knowing what proportion of
gross terminstions could be attributed to the causes under study. To
this point the statistics division of IRS conce 4id a sample study of
the reasons for termination put forward in 99 letters requesting
qualification of termination in the fall months of 1957, and this
short study appears in Table 5. While the pattern of business
necessity for business termination could have changed in the inter-
vening 5 years aince publication of the IRS study, the Iigures vere
8till of interest. Of 99 terminations, 51 were of pension plans, Of
these, 26, or 51%, took place for reasons which infer loss of employ-

ment opportunity and a good part of the pension expectations of the
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TABLE 5

RUMBER OF TERMINATIONS OF PEN3ICN ARD DEFERRED PROFIT BHARING PLANG
IN BEPTEMBER, OCTOBER AND NOVEMBER, 1957
GROUPED BY REASON FOR TERMINATICN

P = el — T Ty T e e Al e N Y T
Pension Profit-sharing

Reason for Terumlnation Total Plens Plaas
Mergey 25 pR 11
8ale of cowmpany 1k 8 6
Finsnclael difficulties 19 13 6
Gorporation dissclved 20 & 15
Death of employer 1 0 1
Automatic termination 1 D 1
Lock of employee particlpetion 3 1 2
Egtablishment of new plan

collective bargaining 1l 1 0

non-¢ollective bargaining b 1 0
Change %o cash-bonus 3 4] 3
Change to a profit-sharing plan 8 5 3
Substitution of a salary

increase 1 1l 0
Logs of bargaining rights by

the union psrticipeting 1 1 0
By agreewent with union 1 1 o
Total 99 51 48

Bource: Btatisticse Division, Internal Revenue Bervice,
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work force, Reference wes uade specifically to financial
difficulties {13), corporate dissolution (5), and sale of the company
(8). In the lstter case sule might still permit continuity of
employment, but eituations where this would be the case have been off-
get by excluding all termination due to mcréer, assuning integration
of employee participants of one firw with the pension program of the
second, Terminations of profit-sharing plans for these sasme ressons,
together with the death of the employer, totaled 28 of the 48 plans
surveyed, or about 58%, somevhat higher as might be expected for
reasons previously noted,

The only cther comprehensive study of the resson for ternina-
tion was done severgl years prior to the IRS study by the Banking

3

Departwent of New York State,” and & summary and explanation of this
study appears in Table 6.

The State of Wisconsin hes also required financial and
actuarial disclosure of all funded welfare plans benefiting ewployees
who work in Wisconsin, A review of the Wisconsin files by the suthor
revealed a total of 85 registered welfare plane had been terminated in
the period 1957-61, the years in which disclosure was required,

However, 30 ao-called terminaticns of all welfare plans were of

3New York 8tate Banking Department, Pension and Qther Employee
welfare Plann, New York, 1955, Table 8, The significance of the New
York report is highlighted by the fgct that in Beptember, 1955, New
York banks held $7.9 billion pension trust fund assets, almost 60% of
all such trusteed funds in the United States. Only 15.21% of the
covered euployees worked in New York State for the 1,02% plans in
operation. Extenasive reference will be made to thie study in
following aub-sectionsa,




b5

TABLE 6

RUMBER OF PENSIOR AND DEFERRED PROFIT-SHARING PLANE TERMINATED AMONG
PLANS WHOSE FUKDS WERE HELD IN STATE AND NATIONAL BANKS
IN NEW YORK STATE, 1936, TO DECEMBER 1, 1954
CLASSIFIED BY REASON FOR TERMINATION

Pension Profigf;haring

Resson for Termination Total Plans Plans
Discontinuance of business a5 19 6
Adverse busine=ss conditions i3 3z i
Change in operations 4 1 3
Change in ownership 5 4 1
Merger L 2 2
Purpose of plan accoumplished 3 k! 2
Failure to accomplish purpose 2 2 Q
Ezployees sbsorbed by new plan 7 L 3
Failure to meet internsl

revenus requlirements T 5 2
Court order 1 1 0
Participants withdrew 1 1 0
No reason given 5 5 0
Total 97 (4 BO

B A TN A S E R W ——

Bource: Hew York Etate, Banking Depasrtwent, Pension and Other
Euployee Welfare Plans, 1955, p. 8.
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filinge which vwere found on review not to fell under the recording
requirements of the Wimconsin law. Of 45 pension plans terminated in
wisoonsin, 15 were terminated when the Wisconsin insurance department
found annual contributions, number of employees, or lack of any fund
outslde of insurance policies exeuwpted the plan from coupliance with
Wisconsin disclosure statutes. Of the remsining 30 pension plans, 15
were found to have been terminated because of business failure,
liquidation, or wigration.

On the basls of such gample evidence, the IRS experience, the
older New York report, and the Wisconsin file, it can be inferred for
discussion purposes in this study that at least one~half of all

pension terminationah

have been occasioned by circumstances which
brought an end to employee pension expectations, and quite possibly to
euploywent of particlpants in the defunct plan.

Again 1t must be pointed out that this sssumption applies only

Other causes of pension terwinstion or curtailuent would
include:

1. Unsound features or structural faults.

2. Mergers, consolidations, reorgarirzations, change in owner-
ship and control of companies.

3. Finpancial aifficulties of compenies,

L, Change to profit-sharing plan,

5. Union presgures,

6. Euployees prefer wage increases rather than deferred
payments,

7. Extension of Federal Scclal Becurity Act.

8. Insdequate communication af prograum, lack of educational
effort to create understanding and appreclation by
enployees,

9« Improper climate for plen: {a) inadequate conslderation of
paychological factors, (b) failure as group incentive, (c)
inadequate replacement for low vage structure, and (ds
improper use of plan to solve other managewment probleus,
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to sctual plan termination. All these sources have iguored the problem
of plaut shutdown or migration for the multi-plant firm whoge company-
wide plan 1s untouched by the closing of s single plant, department, or

& substantlial part thereof.

D, The Unavallabllity of Federal Rescarch Materisl

1. The real impact of pension termination and its cause ought
t0o be weasured by the scale of each termination in terwms of
the number of employees affecied and the proportion of
expected benelits actuslly realized by each participant.

On these crucisl polnts Federal govermment inforustion Las been
unavailahble, and a short diversion frow the wain line of discussion ia
this chapter to this intelligence gap 1s appropriate. Date frou
government sources perbaps could be made afailahle from either the
Welfare and Pension Repori Diviesion of the Department of Labor
8tandards or frow the Btatistics and Records Division of the Internal
Revenue Service, The records of the former5 are public information,
and eo to protect the private affairs of those who must file_rcportu,
o5 vell as the interests aof penslon plan participants, Congreas Las
defined very carefully what kinds of informatlion might be sought,

None of the dlsclosure forwm questions have been directed specificslly
%0 the terminetion situaticn. While a pension spongor wust file a
final report for the year of termination, it need only report its

aspets diatributed and the plan diassolved.

The Welfare and Pension Plans Disclosure Act, P.L, 85-836,
72 Blat. 997 as amended March 20, 1962, by P.L. 87-420,



48

2. Attorneys and actusries or others who file disclosure

reports have appeared to be at s loss as to hov much
information to furnish on the termination case.

To epotcheck what is actually done, the author drew fifteen
gnown termination cases frow the fileg of the Welfare-Pension Report
Divigion of the Labor Depertment, Siluce the disclosure procedure
required that only one case could be read st & time, the numher was
limited to fifteen when it became obvious that few of the files
contained any inforuaticn specifically velated to the cause and terms
of the plan termination. One case included a carbon of the letter
sent the IRS eeeking tax qualification of the texrminmation. Three
reports brisefly described the distribution under Questions B-E.6 The
wajority reported only the balance sheet valuea of the plen s of the
date of the report without detall as %o the impending termination. It
was concluded by all cancernedT that these records vwere of littile
value for this terminations nfudy. |

3. The IRS could furnish far wore informetion on pension

termination than it does from existing £iles without
violation of perscnal privilege.

The IRS was not at fault, howvever; the desired information vwas
generally scattered in its field office files across the country and a

limited research budget has prevented collection and study of this

non=centralized information. Morecver, some of the information

6Bee Appendix II,

7Frank W. Kuehl, Chief of Welfare and Pension Report Diviegion
of Department of Lebor Standards; E, Keith Rowe, Assistuant Division
Chief; U, J. Colan, Chief Branch of Inquiry and Disclosure,
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available was considered confidentisl and it would be 1llegsl for the
IRS to make this Inforumation sawvailable to private researcheru.8
However, this information need not be loat. Consider the nature of
the data end the ease with vhich information regarding personal loeome
could be remowved and protected,

A request for a Qetermination of the tax effects of a proposed
ternmination or curtailment of a qualified plan must be accorpanied by
full explanation of the reamsons for and the results of the termination
plan., The IRS has required the employver to furnish full informetion
on the following itema:?

1. Date of actual or proposed acticn,

2. Btatement of reasons and circumstancee relative to action.

3., Tabulation in coluvmer form showing certain inforustion
about eaak of the 25 highest pald ewployeea under the plan,

4. Bchedule shoving for esch yeur of the plan's operation, the
nuriber of employees participating snd ¢hanges 4in this
munber duripg the year.

%. Btatement as to whether any funde under the plan will
revert or become avallable to the employeri 1f so, details
are to be furnished,

6, Full particulars as to any funds under the plan which at
any time vere contributed in the form of, or invested in,
obligations, or property of the employer or related
companien,

8From an interview with John Hurley, Assistant Chief of IRS
Pengion Deportnent, reaffirmed by letter from Willlam I, Bmith,
Assistant Commlsaioner of Planning and Research,

Fepectiried in Exkidbit "A" of Revenue Procecdure 56-12, os
reported on page 4533 of Peneion end Profit=Sharing Report, op. cit.
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The datec of the terwinmtion from Itewm ) when coubined with the
date of original qualification would provide information on the age of
8 pension plan at the time 1t vas dissolved; A distrivution of the
reasons and clrcunstances relestive to termination in Item 2 for each
quarter would provide a direct insight into the iwpact of business
conditions, labor negotimtions, and euploywment levels on the sirength
of the pensicu wovement. This information could be available guickly
and in tiwe to be useful, It would identify current threats to
pension expectations and so simplify tbhe selection of whetever courses
of action might reduce the consequences to pension expeciations, The
information on personal income contained in Iiem 3 Ls the specific
inforuation which mmkes the entire contents of the letter restricted
information is relevant only where the problems antieipated by
Himeo 5717 appear. Informstios furnished the IKS in the termination
letter of particulsr valus <o pension teruinstion study would be the
data the IRS has collected for Items 4, 5, and 6 above.

The employer has been required to shov in Item 4, for each year
of the plan's operation not exceeding five prior toc termination, the
number of employees participating and changes in this number Quring
the year. A typical tabulstion might look like the mctuasl case
presented in Tables Ta and To. Table Ta dewonstrates both labor
turnover and sttrition of employment prior to clesing a foundry,

Presumably a good nuwber of the employees logt their 1nterest,1°

10Placed on layoff for lack of work, thelr pension expectations
would be lost when continuity of service rights during layoff expired
or they accepted work with anctoer employer, sgsuming benefits did not
vegt until retirement,



51
TABLE Ta

X, ¥, 2 COMPARY

BCHEDULE OF PARTICIPANTS IN THE PLAN INX ACCORDANCE WITH
PARAGRAPH (&)} OF EXHIBIT "A"™ OF REV. PROC. 56-12

1951 1952 1953 195% 1955

(a) Number of participants at the

beginning of the plan year ks) kg9 Y17 43% ko5
(v) Number of participants added
during the plan year 1k 348 380 139 2
(¢) Number of participants who
dropped out during the plan year 66 370 W23 167 223
(d) Number of participante remeining
at the end of the plan year 499 LT7 L34 406 185
_n = — e e e a =
TABLE Tb

SCHEDULE INDICATING THE NUMBER OF EMPLOYEES COVERED BY THE PLAN
AG OFTEN SUMMARIZED BY TYPICAL LETTER REQUESTING QUALIFIED
TERMINATION APPROVAL FROM INTERNAL REVENUE SERVICE

Non-retired With Seniority Retired Vested
10/1/55 352 5 -
10/1/56 329 9 b
10/1/57 286 15 5
10/1/58 280 21 7
10/1/59 272 23 10
10/1/60 265 22 1k

Taken from 1959 Case Furnished for this Study by sn Actuarial
Consultant.
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nebulous as 1t might have been, before it was decided to close
operations and terminste the peusion plan, The exact pension interest
would depend on labor and pension contract provisions for seniority
status during layoff and provisions for vesting, esrly retirement, and
80 on, considerations all %o be discussed in more detall later,

Table Tb 4llustrates how the kind of information in Table Ta was often
summarized by those who contributed case exauples for this study,
Incidentally, the disparity betvween wested beneficlaries and non-
retired beneficiaries could be indicative of the far greater signif-
icance of pension expectations as opposed to pension rights.

The possible reversion of funds to the employer following
termination and distribution of teruinstion fund assets to be recorded
in Itew 5 generally has received a nepgative mnswer. Where there was a
surplus, vhat the profession calls the product of sctuarial error, the
circunstances of the errcr could be of great interest to the student of
pension problems, Actuarial error could indicate cauticus actuarial
assumptions but it wight also indicate that sharp stirition of employ-
ment had reduced actuarial liabilities in relation to sssets even
though the bulk of pension expectations have been deotroyed., Buch
controlled attrition has alvays been posaible where the employment
contract has not made adequate provision for the effect of layoff on
the privileges of service continuity. Buch a surplus might also
indicate superior investment results or accelerstion of the funding
process, In any event, 4t could ect ms a notice to the analyst that
a particuler plan was worthy of further atudy. Item 6 provides g

view of the more unusual case where the pension fund has made
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inveptments in the securities of the company sponsor, In relation to
the pension situstion it wmight reveal the frequency with which over-
due contributions were recognized with a company note and the extent
to which this note had e preferred credit position.

Undoubtedly there would be many reasearch applications of data
found in Items 1, 2, 4, 5, and & and perhaps an additi;)nal guastion
or two might be suggested. DBut at this point it is only important to
inguire why this kind of information, from files slready in existence,
could not be developed, These files could not ba assesbled by private
research teams; nor could it be expected that the IRS staff mnalyze the
available information on the present budget when the findings would not
be likely to contribute to the collection of tax money, To lncerease
the budget for bazic research by IRS staff venbers would require
Congressicnal interest, There are a2 nurber of sub-committees which
have had an interest in fthe pension and welfare fund area, At the
request of such a committee and with budget recognition of the cost of
cellecting information from decentralined-files, the IRE could provide
more adequate reporting of termination facts and figures. This sugges-
tion was put forward in an interview with Counsel . fo» the House

1l

Committee on Labor, Education, and Welfare,”” which was responaible

for achieving amendwant of the Welfare-Pension Plans Disclosure Act.l2

The opinion expressed in this quarter was that it had been

llyr, Howsrd Genzer, in an fnterview at his Wsshington office
in April, 1962,

12public Law B7-420 BTth Congress, H.R. 8723, March 20, 1962.
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extremely difficult to find significant casesa of abuse of pension
responeibilities or aggregate dails which would support legislation
affecting all plans, vhich in genera) were well and Tairly
sdministered and entitled to freedom from unnecessary admioistrative
exPense; It was pointed out that the Coumlitee was of ?he opinlon
that the euployees' rights in pensiops vere basically those which they
had bargained for and that the covmittee was not intercited in
unnecessary legialation or laws which curbed the freedom to bargain,
Sinece revislon of the Disclosure Act has been accouplished and it
would be several years before experience might Justify further
fmprovenent, the Committee and its counsel were directing their
efforts to other fielda.

k, The inescapsble conclusion was that there has been no
Congressional interest in the kind of information on
pensions vhich the IRS could assemble without breach of
trust to the taxpayer, The IRS has had no incentive to
Perform basic research without inquiry from the Congress,
and the result has been that the only reservolir of
national information on pension termination wust remain in
limbo,

As an alternative to extensive review of past history, the IRB
wight revise procedures through which district offices report
tefminnticn data tc the diviaion of Statistics and Reports o that
future experience might be more precisely defined,

The inscceasibllity of this veln of research carries several
implications for this study., First, besic informetion must be
assembled from incomplete &nd somewhst inconsistent data; second,
sttempts o measure the frequency snd severity of the ternination of

penaion expectations will be speculstive at best and, therefore, need
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be most conssrvative to be valld estimates; third, & secondary
objective of this study wight be to determline whether the incidence
of termination experience and severity of the congequences have been of
great enough aignificence to argue for greater research interest and

to alert interested members of the Congress to the need,

E. Incidence and Severity of Pension Plan Termination

The only major study of Welfare Fund ptatistics with some
attention given to frequency and consequence of termination of
pensions vas an extensive and deteiled survey of penclon, deferred
profit ahsring, thrift, and other employee welfare funds held by state
and nationrl banke in Rew York Btate. The study waez undertaken in the
spring of 1954 by the Nev York Btete Banking Department under the
direction of George A. Mooncy. A prelimlnary report consisting of 136
tablea compiled from & general questionnalire was published
Decazber 30, 1955. Of the 2,560 funds vith almost $7.5 billion &n
assets at the end of Beptember, 1955, 1,024 funds were pension trusts.
The number and location of employees covered by these trusts has been
summarized in Table 8. A distribution by Bize of fund has been
preacnted in Teble 9; more than 97,3% of these funds were concentrated
in 13 banks, while the other 2,T% were spresd out among 78 banks.13

1. The suallest and weaskest companies and pension funds Were

subject t0 terminetion, and it ie & falr presumption that
the cause wWas generally business fallure or liquidatiorn

13New Yorlk Pepartment of Banking, Pension and Other Euwployee
Welfare Plans, p. X, op. cit.




TABLE 8

NUMBER AND LOCATION OF EMPLOYEEE COVERED BY PLARS INCLUDED
IN NEW YORK DEPARTVENT OF BANKING STULY

No, of Covered Employees Working ins Asgats Boox Value

Punds New York  Elsewhere Total (-000-0mitted)?
"New York” plans 6ig® 553,080 2,014,335 2,620,143 33,163,310
Non-"New York" plans 375 12,311% 1,024,200 1,036,511 1,731,232
Total 1,02h 566,181 3,038,535 3,656,654  $k,89h,5h2

8,uset figures are for the last fiscal year of the reporting trustee. For the most
part (83 per cent), thia reflects the condition of the several trusts as of the end of 1953.

bCoaaista of 643 plams.

¢Includes 6 plans with a total of 11,057 covered employees working in New York. BSince
each of the smployers has wore than twenty euwployees working in New York, these plane would
norzally be ¢onsldered "New York"” plans, However, in each of them only pertisl questionnaires
vere filed (Part JII only) and for convenience of tabulation, the plans were clessified with

Kon-"New York" plans.

87t will be noted that only 15.21 per cent of the covered employees work in New York
Etate,

®The place of employment of 61,935 employees was not given.

Source: New York, Department of Banking, Pension and Other Employee Welfare Plans,
P X, 02- 0.1 L] w




TABLE 9

DISTRIBUTION OF FUNDS ACCORDING TO SIZE FOR PLANS INCLUDED
IN NEW YORK DEPARTMENT OF BANKING STUDY

R R T TR ST = oy

Bize of Funds

Size of Fund No. of Apseta Book Value ¢ of Total
{-000-0uitted) Funds {-000-Omitted)
$0 - 99 279 $ 12,022 .25%
100 - kGG 252 61,843 1.26
500 - 993 12k 30,754 1.85
1,000 ~ &,599 221 504,219 10.30
5,000 = 9,999 58 392,272 8.02
10,000 ~ 2k,999 50 843,511 17.23
25,000 and over 4o 2,983,921 61.09
Totsal 1,024 $4,89% 542 100.00%

Source: Rev York, Department of Banking, Pension and Other
Employee Welfare Plans, p. x, op, cit.
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is sope form,

The New York study provides the first gliwmpse of the number of
euployees affected by penslon terminstion and the sge of pension
plans st thelr deuise, Refercnce to Table 10 reveals & very slignifl-
cant fact: while 77 terminations represent 7.35% of all the pansion
plans that were at one time or another in force between 1936 and 195k,
the number of active employees who vere affecled by termination
represented less than two-tnirds of 1% of the number of active
euployees in 1954; cnly 70 retired workers were involved but ao
irdication is given whether any lost thelr pension thereby, These
terminated plans apparently represented 52/100 of 1% of the total
reported book value assets of all pensicn funds,

For exawpls, the distribution in Table 10 indicates the znumber
of plans teruinated esch year increased to 1950, the year which marked
the end of the postwar economic decline, and then reached another lov
in 1954, the last year of the study; note the number of active
members averaged betveen 10 and 60 per plan terminated each year and
a8t no time exceeded 20Q participantz in any one plsn, Unfortunstely

'
the figures did not indicate whether the retired wembers were receiving
pensions frow an insured plen or direetly from the pension trust, snd
ir su, whether 1t was necessary %c curtaill benefits for any of these
retired members. The information in Table 12 on the distribution gave
o indication of whe received priority clailm on assets Jistributed;
generally, however, pension plan distribution clauses gave preference
to retifed members, vho appeered adequately covered by book value

sgsets in 1043, 1951, 1953, and 195k, What has not been learned is the
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TABLE 10

PENSION PLANS TERMINATED®--1936 TO DECEMBER 1, 1954°
DISTRIBUTION ACCCRDINRG TO DATE OF TERMIKATION

Pension Trust Plans

Year of No. of Number of Members Assets Book Value®
Termination Plans Active Retired {~000-0mi tted)
1936-1943 - - - $ -

194k 2 ko - -

1945 8 87 - 6

1946 5 ok - 1

1947 T 450 - 159

1948 T 339 - 150

15949 9 268 L L83

1350 10 339 - 165

1951 9 28k he 6391

1952 T 20k - 80

1953 7 13k 13 294

1954 6 187 11 539
Total ™ 2,435° 70 $2,568

ﬁNere substitution of a trustee or agent is not considered a
termination for purposes of this table,

blnformation regarding termination of plane was requested in the
form of a "Geperal Questionnaire® which sach bank was ssked to submit.
Of the 97 banks which submitted such questionnaire (these were all the
banks in the state which vere handling employee welfare plana of any
type), 26 reported that they had scted for a total of 111 plans which
had been terminated during the period, from 1936 to date, Of the banks
so reporting, 10, vhich reported an aggregate of T8 terminations, sre
anong the group of 13 largest bapks in which a major portion of the
business i& concentrated. The remaining 16 banks reported .an sggregate
ol 33 teruinstions. For distribution according to length of time plans
were in existence, see Table 11l. For summary of reasons for termina-
tion and disposition of assets on termination, see Table 12,

®Excluaive of insurance company contracta,

dThiu Tfigure includes the aggregate nurwber of active employees
at date of termination in only 95 of the 111 reported terminations. OF
the 16 plans which failed to indicate the number of their active
employees st termination, 8 were pension trusts, 5 vwere profit-gharing
plans and 3 were other types of plans. Of these 16, 9 had masets at
termination totaling $231M. No information was received as to the
other 7 which would furnish s cluec as to their size at termlinaticn,
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number of active wmembers whosz age or continuity of service led to
strong expectationa of a pensicn income and the degree to which thege
expectations were not satisfied by the funds at hand.

2. The early New York experience indicated sbout 2/3 of all
vwelfare plans terminated were brought to a close within 6
years of their initistion while more than 80f vere
diasolved within 8 years of initiation,

The Rew York study also distributed terminations mccording to
the age of the terminated plan and this waterial is the backbone of
Table 11 covering alli 111 terminations and not just pensions. This
experience was not far astray from the hypotheticel termination rate
of 10§ of plana initiated within 7 years discussed previocusly. A
small amount of mdditional statistical evidence favored this
hypothesis. Of the 66 case studies selected for use in this report,
it vas fo:nible to determine the pumber of years the plan had been in
existence st the date of termination in L2 files. This distribution
(Table 13) indicated BO% of these ceses involved plans less than B
Years old when terminated, The mges of the 15 Wisconsin pension plens
terminated for reasons relevant to this stuly (Table 1L) might not be
a5 indicative as the other two samples given because of the small
saumple snd because Wisconsin firms are somevwhat conservative in their

adoption aof private pension plana;lh nevertheless the distrivution in

Table 14 indicated more than two-thirds of the Wisconsin plans

lkA prominent Milwaukee attorney who tends to specialite in
pensions stated few Milwaukee plans offered vesting prior to retire-
ment; wocst plans use & combination of retirement income policies and a
trust with an investwent side fund,
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TABLE 11 (Continued)

Cpxclusive of fnsurance company contracts,

dTnise figure includes the sggregate number of active employees at date of terminetion in only 95 of
the 111 reported terminations, Of the 16 plans which failed to indicate the number of their sctive
employess at termination, 8 vere pension trusts, S were profit charing plens and 3 vere other types of
plans. Of these 16.9 had assets at teruiration totaling $231M. No information was received as to the
other 7 vhich would furnieh a clue s to thelr size at terwinstion.

e'rh.is figure includes the sggregate number of retired euployees at date of termination in only 82
of the 11 reported terminationa, Of the 29 plans vhich falled to indicate the number of thelr retired
euployees st termination, 22 were pension trustis, L were profit shering plens and 3 were other types of
plsns, Of these 29, 22 had asgets at terminations totaling $199M, FNo inforuation wsz received as to the
other 7 vhich would furnish ® clue -ss t0 their size st terminstion.

frnie figure includes the aggregate assets at date of termimation in only 104 of the 111 reported
terminations. Two of the remaining 7 were pension trusts, 2 vere profit sharing placs and 3 were other
typee of plens, No informstion ss to them was received wvhich would furnieh a clue as to their size at

terminstion.

Source: Pension and Other Employee Welfare Plana (A Survey of Funds Held by State snd National
Banks in Rev York Stat.ei, Preliminary Report by George A, Mooney, Superintendent of Banks, Stste of
Kev York, op. cit.



TABLE 12

PLANS TERMINATED--1936 TO DECEMBER 1, 195L..REASORE FOR TERMINATION AND DISPOSITION OF Assgre®
KEW YORK BANKING STUDY EXFERIENCE

e g

e

¥umber of Plans Distributing Assets

Pension Trust Plans Totals Assete on Term, to:
Ko. of Agpets st Term. No. of Assets st Term. Company or Ko
Reasons for Terminatien Plans (-000-Omitted) ©Plang (-000-Omitted) Partlcipanis  Liquidator Assetis
1. Discontinuance of
business 19 $1,b36 26 $2,000 25 - X
2. Adverse business
conditions 32 522 37 619 36 1 -
3. Change in operations 11 Lo6 b S17 3 - 1
4, Change in ownership 1 93 5 123 5 - -
5. Merger or absorption
of employer 2 5 7 11y 7 - -
6. Purpose of plan
sccorplished 1 2 h 1k 4 - -
T« Fallure to accomplish
purposes of plan 2 - 2 - 2 - -
8, Employecs absorbed by
new plan L T 7 329 6 1 -
9., Failure 1o meet
internal Revenue
Requirements 5 6 10 20k L 3 3
10, Court order 1l 33 1 33 - 1 -

1%
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TABLE 13

65

AGE AND TIME SEQUENCE OF PERSICON PLAN TERMINATIONE
IN CAEE FILEE COLLECTED SPECIFICALLY FOR THIS
DISSERTATION

Years In Existence

Cunulative % of

at Date of Fo. of Cumulative Terminations

Terminetion Plans No. of Plans Over Time
lyr., - less - 1 yr. 1 1 2.9
lyr. =~ less ~ 2 yrs. 1 2 4,8
2 yre. = leas = 3 yra. 5 K 12,5
3 yra. - less - 4 yrs, 9 16 38.0
b yrs, - lesz - 5 yrs. 4 20 h7.6
5 yrs. -~ less - b6 yrs. 5 25 59.5
6 yre. = legs -~ T yrs. 2 27 64,3
T yrs. - leas - 8 yrs, 6 a3 18.6
8 yra. « less - 9 yrs, 2 35 33.3
9 yra, - less - 10 yrs, Q 35 83.3
10 yrs. - less - 11 yre. 0 35 83.3
1l yr8. ~ lesa - 12 yrs. 1 36 85.6
12 yrs. ~ less - 13 yrs, 0 36 85.56
13 yrs. - lesa - 1% yrs, 1 37 83.1
14 yra. - less - 15 yTs. 2 39 92.9
15 yra. = less - 16 yrs, b 40 95.2
;6 yre., -~ less - 17 yrs. 2 Lz 100.0

Gourcet Case records collected by euthor. Age of plan waa

determinatle in L2 of 6€ cases.
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terminated were lass thar § yesrs old,

3. Terminations for rezesons of fallure, liquidation, or
retrenchment befell the smallest companies with far
greater freguency than the big compatles which first
initieted the private pension movement.

The number of active meuwbers in ¥ipconsln termination cases

vas generally less than $0, experience roughly comperable to that of
Kew York State for an earlier decads, Coupare this low figure to the
fact that the averags esploysent ¢overed by plans reglstered with che
IRS renges between 1,000 and £,000 each year, snd the conclusion could
only be that as private pensions have become more DUDBETOUS , the
certainty of acconplishing these plans has declined, at least for
those covered under the susll firn progran, Scale of the pension
sponsor $%ill hes Jecpardized only s smll segment of the vork force
presently covered under private pension plans since the largest
national firus employ & majority of those workers which bave a
privaetely financed pension expectation.

b, The New York Study was not primerily interested in
termination experience and so its general appliication is
linited.

There ﬁao o information on mctuarial lisbility, adequacy of
funding for retired or long-tere servioe ecployees, or attrition prior
o termipation. The Study wes further limited to plans in the hande
of bank trustees. Penslon plars directly relsted to ax insurance
compeny Aid not appear, esnd since the stmller firt uight prefer oone
sort of insured plan, the owission was a serious one for this analysis,

Therefore, terminetion experience of g sarple of privete pertion
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institutions was reviewed before reaching any conclusions on the
characteristics of the typical pension terminaticn due to businecs

fallure, liquidation, or migratlon.

F, Terminstion Experience of Banks, Insurance Cotpenies, and
Consulting Firms

1. Bsnk trust departments were found to be well ilnsulated from
the problems of terminaetlon.

Pension Trust Department officers of major banks in Rew York
City, Chieago, Milwaukee, and Madison vere contacted and lntervieved
in regard to trust department experlence with pension terminstion for
reasong of businesc fmilure, etc. The two large New York banks were
able to reeall only one or two terminatione for ressons of fipancial
pecessity, although the Nev York Banking Study reported 10 of the 13
largest trust departments accounted for 78 of the 111 terminations
reported, Three of the 4 largest Chicango banks interviewed reported
they had not lost an account for ressons of business failure or
1iquidation.15 All of the trust officers emphasized that their
departwent was highly selective in terws of the pension plans which
they would eccept as trust appointments. By restricting pensicn
trust services %o national concerns of superior financial Quality,
they found that it was possible to limit their functions to
investment management snd payment distributions, All administrative
decisions and record keeping were effectively shifted to the

pension sponsor. All 4istributions were made according to the

New York interviews, April, 1961; Chicago interviews,
Eeptembar, 1961,
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instructions of the pension administrators without participstion of
the trust officers ip whatever declsions were necessary to determine
the distribution.

Each of these trust departments entered the pension field very
early in its development, often hecause major nationsl firus wvere
already banking clients and it was felt desirable to service these
accounta as compleiely as possible. On the other hand, the remaining
Chicago bunk and seversl in the Milwaukee area had entered the pension
field wmore recently and served & more numerous but far less wealthy
buciness clientele, To coupete for trust business these banks
offered a wide variety of sdministrative services beyond those
related to the investment function. These banks had experienced a
variety of teruination situations, and each estimsted that at least
one per cent of their trust appointoents vere termineted each year for
the reasons under consideration 1in this study.

As an sdditional source of information on the frequency with
which termination was experienced by trust departments throughout the
country, it was possible to insert a single question in a Questionnaire
sent a netional sample of trust departments a8 pert of ancther pension
study undertaken in conjunction with a University of Wieconsin Ford
Foundation pension etudy prodect.16 By combining a questicn on

terminations with other information in the questionnaire it was

possible to coumpile Table 15 from 20 questionnaires returned frouw &

16Emerson.8e1er, "Preliminary Study of Aduinistrstive Costs for
Pension Plans" (a dissertation in process of completion, University of
Wisconain, Madison, Wiaconsin).



TABLE 15

4 RATIONAL SAMPLE CF TRUST IEPARTMENT PENBION ARD PROFIT SHARING APPOINTMERT
TERMINATION EXPERIENCE AS TANER FROM UNPUBLISRED RESEARCE INCLUDED IN A
THESIS IN PROCESS BY FMERBON EEIER OF THE UNIVERSITY OF WISCORSIN

B o TN AR S AR
Pension Profit-sh, Professionsl Total Term Tern Due Suggestions
x Trust , Trust Lisbility , in Las tp F.L.M.®%  For Ternm.
(6a)Appoint, (6b) AppointJ(15) Insurance (172} 10 Yrs.{17v) {17¢) Clauses
hoo 250 N 61 L9 Simplicity %o avoid

confusion and delay
in Mguidation

175 125 Y 10 5 Companies unlformly
reserve rignt to
“m. plsn lﬂd di"‘
eontinue contribut.

86 120 Y 0 0
214 17 b 4§ 30 a7 Save as ¥2
267 137 N 3 1 Kone
89 37 Y & 3
k3 al Y 10 3 Trust sgreement sets
tern, fec and pay-
Out prOC.
99 197
100 100 Y 4 h
20 50 Y 3 2
50 50 2 0
60 15 Y 10 10 Final accounting
inet. & complets
reiease of lisb.
31 59 3 0 30/6C days notice

-~
1]
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mafiling list of 66. Of 3,849 trust appointments for pension and
profit-sharing plans reported by trust departuments participating, 160
had been terminated in the last 10 years, or wmore than b per cent. Of
these terminations almost three quarters vere alleged to be due to
business failure, liquidation, or migration, There wes a Taint
suggestion that the terminations experienced by each bank varied by
geographic region, although the sample was not suitable to confirm
such & relationship. The tuo largeat number of terminations were
indicuted by Nev BEngland banks which were adversely affected by the
textile wigration southward and the general recegsion in some branches
of wanufacturing in their area. By the same token southwestern hanks
genorally had fev terminations, and agein it appeared that the largest
regionsl banks had the fevest teruinstions, presumebly because these
banks might be wore selective of the sire and satsbility of the pension
trustor. The general frequency of termination is less than that
indicated by IRS cunmlative statistics, but it iz possible that those
banks which have only a wodest number of appointments heve entered the
pension ares in the last five yesrs, limiting termination experience,
and preventing the usunl aceunmulation of terminations within 8 to 10
years.

In addition the sample contained a number of the larger banks
referred to previously which reported no terminstions among their
prime clientele, thus reducing the termination ratio significantly.
With sllowance for these factors, it might be quite possible that
trust departwent termination experience in the aggregate would

parallel JRES statliptical measures of frequency, However, termination



srmerience for individual banks varied widely depending on trust
departument policy on the solaction of appolotie:ts, and op reglonal
preferences or pensione cr profit-sharing sgreements.

A rerume of covmentary o the rele of the bank in termdnmtion
situationz wac of oore voiug ther stotistics! sureuries. Table 15
indicated +hat oniy & of 1h trust deparirents reporting stated they
carried no profepsional liabllity or errors sad oedesions inaurance.
Trust officers were agreed toet investoert andi proceed distribution
functions ecarriecd a relativaly small exposiure for opportunfty fo act
pegligently when individual accounts were kept by s sepurate sdminle-
trator who issued the necessary paywent iustructions to the trustee,
V¥When the bank offered a greater variety of aecrviceas to the pension
account, it entered as aves whoere socounting or elericel errors could
be wmultiplied into & significant ligbility exposwuwe., Most of these
same banke had no sugzestionsg Tfor phrasing of termination clmusan
except on the pnint of ternination fees and pey-out procedure,
provisions established very suecifically by the trust agresoent,

Hone of the trust officers interviewed felt thet measures of
book valu: mssets, furniing ratios, or ratice of amssets to participante
vere very nmeaninsful, The pattern for smaller trustead peasion plara,
particularly in Wisconaln and the Midweat, waa described as & coubins-
tion of paid-up deferrsd retirement incowe insurance with an inwestoent
side fund, both adeinistered by the trustee. Upon retirewent any
vested interest in the inveatoent side fund wes used to purchase
#dditionsl annuity valuer for the pensiorer; it was hoped such g fund

would reduce the impect of inflation on expected peasion benefite. The
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book value of asgets reported by such a combination fund is almost
invariably distorted and generally understated. Pension trust
accounting spparently dces not always reccgnize the cash value of
insurance policies purchased by a trust fund for future retirement
benefits, Fallure to recognize these values is justified by trustees
on the grounds that there is a grgat reluctance by insurance companies
to render zn annual accounting onln large number of individusl, and
sozmctines fractional, policies,

The cash values in each contract will vary from those projected
in the contract vwhen mutual dividends are invested in paid-up
additional features of these contracts. The cash value is further
confused should &n employer find 1t necessary to suspend contribu-
ticna, as the trustee will then often borrov on the cash value with the
hope that the employer can restore contributions with an upturm in
business profit. Bince the originsl cash value of the insurance
contracts hag been given a nominal $1 valustion on the balance sheet,
loans on the cash value do not affect thé net value of the pension
trust while the lcan proceeds appear as additions to value in the
recelpts of the trust, Bimilarly,.molt {rust ¢ompanies report these
cash values on Federal and 8tate disclosure forms at nominal velues to
avoid extra accounting expense., Beveral trust officers nmsde reference
to s special termination problem which owed its origin to such expense
items. When m trusteed plen was terminated and policies distributed,
95% of the beneficiaries cashed in their insurance policies within 6
months, One trust officer recounted a situation in which beth the

personne]l manager of the liguidated firm and the trust officer took
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special c&re to explsin the ineurance features carefully to policy
reciplents. Nevertheless, soue applled for & cashe-out of thelr
policies from the local insurance houwe office before the trust officer
returned to the bank the sawe afternoon of distribution. Trust
officeras thought geveral Tactors coctributed to the cearly universel
preterence for cash inetead of annulty. In weny cages cagh would be
needed for those who fece unenployment. However, even when cash is
not needed, the life insurance compenies have discouraged retention of
smaller aonulty policles where they could expect no future premium
income despite continued servicing expense. Buch business wvoluwe has
been thought to affect their net cost factor, the principel sales
point of some mutual life losurance carriers, What 1s worse, some
agents night be teapted to advise cash-out of @ policy to provide
funds for mev contracts or wutual funds on which the agent would
recelve s coumission. Thie kind of abuse has proven most difficult to
investigate and substantiate,

To sumusrize trust departuent experience with pension tjermina-
tion, there was little ipdicetion from evallable statistics of the
frequency or scale of the terwination problem. The termination
experience of individusl barks varied sccording to trusi depariment
policy, date of éntry into the pension trust{ field, the type of
clientele of the ellied bank, the reletive regiomal preference for
pensions versus profit-sharing plans, and s host of other consldera-
tions. Their experience in the aggregate paralleled IRS statistics
but did not countribute to the continuity or universality of Federal

figures. Morecver, & penslon trust is essentislly =25 impersonel



cornduit of funds, removed frowm the business end sduinistrative
decisions which deteruine the course of the peasion life ceycle and
insulated frow the individusg) expectations of pariiclpsnts generally
known to 1t only as compulter code numbers.

2. Insursnce cowpanies wvere unwilling to preovide both a figure

for plens in force and for teruiusiions experlenced.

For the insurance company viewpoint on pensiocn plan teruina-
tlous, a letter of lpguiry was directed to s5ix uwejor ineurance
coupanles which stress group annulties and deposit aduiuictration
plans, Beveral companies provided an inventory of cases for ovoe year
and one provided & resume of single premlum group annulty business
written to close-out terminsted deposit administration and trusteed
funds. The listi of clase=out ceses was used to make some comment on
the severity of injury tc retired employees and those with vested
rights a8t termination. Of 29 cases reported,17 only 5 produced less
then the full ennulty for retired or vested participants; & plans
provided both & full sannulty and some death benefits.

The fmct that those who were eutitled to receive pensicons
received the full amount which they had esrned seemed gignificant.
However, the record was lese lmpressive when cne considered that these
pensions ranged frow $20 to $70 & wonth. Then, too, annuitants

probably represented only & small percentage of the Totsl work force

Ycorrespondence received April 25, 1962, The respondent
explained that the insurence company, vhen ©idding on & single
prenaluw, group annuity contract, generally deals wiih a consultant
and, therefore, rarely knows the deteile of a terwinstion.
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affected by the terminetion and qualified for a pension because they
vere in one of the first categories of priority. Group annultiles
were purchased for as many as 386 participents or for es few as 3.
One company,which stated that the mejority of its pension cases were
group annuity plans for the smaller firm, estimated its termination
rate st 3-i% of active cases each year,

In matters that were not stetistical and revealing of businesas
success or failure, the insurance companies gqueried provided
considerable informetion on problemsa in procedure for termination,
material which appears in Chepter IV, Only one company related
termination experience in a twenty-two month period to a couse of
loss a8 specific as financial @ifficulty or failure, 1In this report
18 pension trusts were dissolved, B bhecause of werger, 5 becsuse of a
chepge in funding methgd,la and 5 because of financial difficulty or
faxilure of the sponsor, Biuce it was stated specifically in regard to
the mergers thet the participants were absorbed into the existing
plans of other coupanies, the frequency of loss for resscpns periinent
to this study vould be 5/18 or 284, smomewhat lower then previous
estimates of 504 or more, Unfortunately, the number of terminetions
war not releted 4o the pumber of appolntments so an incidence rate was
uravailable,

The Institute of Life Insurence has published’® a few

Correspondence received October 31, 1961,

19Per-sicm and Profit Sharing Reports, op. cit., Vol. XIX,
nc. 55, p. <. :
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statletices on insuwred plasns which sre mpplicsble to the research
problem. Ite snnual survey of insured pension plaas reported that
during 1960 a total of 3,970 insured plans were crested in the United
States covering 1,700,000 workers, There wes an average of LD peraons
under each new plan, a drop frow the 1955 average cf 100, & decline
attributed to the increasing use of Insured pension plans by smsl)
businesses. Sixty plens out of a totsl of 28,430 were termirated for
81l causes, o terminstion rate of .21 of 1%, This rate of termination
vas considersbly lower than the estlmate in this study but probably
did not plck up termination of varicus individusl policy plans which
comprised about two~thirds of all insured plans but covered only 12%
of the total perscns enrolled,

An attempt vas made to determine the termination retes for
individual company packages of group arnuities and deposit edministration
plans covering o period of ten years from deta published by the
Institute .20 Presumably, the number of plans reported at the end of one
vear, plus the newv plans reported for the following year, minus the
total plens in force at the end of that yesr, would produce a figure
which represented all plans terminated for any reason whatsoever,
Unfortunetely, there vas celdow eny relstion batween annual reported
figuree, sinece the formula would produce a minue pumber of terminations

in aowe years. Conceguently, this sppromch was abandoned.

EOEmplgyEE Benefit Plarp Review, op. cit.
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3+ Peuslon cowrsuliants lece the total view of terwi.stions as
p percentage of plsre in operaticn.

A rzber of lerge sctuarisl firms in the ridwest were contected
tc catulog thelr opinlons of the frequercy sid scale of pension
tercdnations duc to busiuvess failure, liguidsation, or ailgrstic..

Eeck flrm provided & reswze of their file of terninetlcr exporiences,
Lut felt thet & retic of tervination csses to plans L which ey had
puarticipated at thelr fzitlation would not be s weaningiul figure. 48
consuitante they were oot in o posftion of annual reteiver for nost
plune, only for the larger wore coaplex progrems for whicl. they ofte..
yrovided complete sdministrutive service under a service contract.

45 8 result they might ouldy participete irn izmitimtion of the plan, or
be consulted only st termination of others to the extent of deteraining
Gctuntdal liability as of & proposed ternination date.

In some eases the actusry would be responsible for nepgotieting
the entire scttlerent mede st the tite of terwination, but in mny
event the nurhor of terminction situstions bore 1ittle relstlonship to
the number of plons initisted by the consultant, The regional
cousultiag firms had rather iimited experience iu respousibility for a
full tercdration casc; the netionsl firus with brauch offices arouud
the country were shle to sssemble froo one to two dogzen cusce for which
their records werc reagonably complete, when requested for an
evalustion of the estimates of termination frequency projected in this
study frow federnl sod etate records, the consensus of the actuaries
vags that 1-1.5% of sll penéion plans in force was & resscoacle

estixete of ters{iations for the reasons under study,



Review of the correspondence and interviews with banks,
insurance compeniesz, and consulting actuaries leads to the conclusion
that each was unwilling to provide information in a form that might
provide intelligence for its coumpetition and that sduministration of
pensions in this country is sc well subdivided among competing
regions and institutions that bomogeneous data of sufficient saunple
size iz unattainable. On the other hand, each source in its own
manner provided considerable information on theory, procedure, and
case situstions related to pension terwmination., If the null
hypothesis could be applied on the strength of such meager evidence,
nothing in the experiences of these sources would refute the proposed
frequency rate of 10% of all new plans within 7 years, with » range
of .% to 1.5% per annum depending on business eonditions. There was
no information available on the degree to which non-vested, long-term
employees have been injured when unfunded pension expectations were
upset prior to retirement. There was some evidence®d that retired
personnel receiving pensions directly from trust funds have generally

been satisfied in full with an annuity vwere the trust terminated,

G. A_Speculative Estimate of Employees Affected by Termination

Efforts to obtain an accurate measure of the number of
euployees affected by pension termination havwe been demonatrated to dbe

unavalling. However, assuming the poasibility of a rather wide range

2lynile there are a few notorious cases of fallure %o pay
retirement benefits, the evidence presented in Chapters V, VI and VII
will suggest these unfortunate situations to be the exceptions to the
rule.
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of posslble error, one can estimate the number of employees who each
year find their pension expectations drastically diminished by the
failure, liquidation, or migration of their employer. Some reasonable
essumptions which may permit such an estimate can be made from the
datas presented thus far.

It will be recalled that a conservative estimate of tha
proportion of teruwinations actually caused by failure, liquidation or
wigration was determinated at 50%. There were indications that the
increase in terminations )agged initial IRS qualifications by 7 to 8
yeara, snd that a hypothetical terminstion rate of 10% of plans
initiated within 7 years rit the facts reasonably well. There was
further evidence that the average nuzmber of participants in newly
qualified pension plans was felling significantly each year as more
smaller firms introduced pension plans. Finally there waa some
evidence to shov that the grest majority of terminations for reasons
germain to this research occurred to plans sponsored by the smallest
firams,

With these characteristics of the pension termination problem
in wind, a simple model to accumulate the nusber of sffected employees
was built, g‘ing the basic IRS data on terminated pension plans
available since the third quarter of 1955. As & first approximation a
terminetion rate of 10% in 7 years or 1.hk3% of plans originated in
base year, first tested against all welfere plans in Table 2, vas
tested as 1t applied to pensions since 1955. This projection (Table 16)
vas built to the year 1961, the first year for which T yearas cumulative

data is possible, The accurecy of the hypothetical projection compared



TABLE 16

A MODEL PROJECTING ACCUMULATED TERMINATIORS OF ANRUAL PERSION PLAR INITIATIONS
ASSUMING A TERMINATION RATE OF 10% IN 7 YEARS OR AN ANNUAL RATE OF 1.43%

e U A et o et "

New Pension Plans Yesr 195% 1956 1957 1958 1959 1960 1961
1235 1955 17.6 17.6 17.6 17.6 17.6 17.6 17.6
175 1956 ks b ks h 5.k 5B B5.% L5k
3527 1957 50.%  50.8  50.4  50.%  50.%
3683 1958 55.5  55.5  55.5  55.5
3824 1959 ‘ 5k.6  54.6  5L.6
5011 1960 71.6  TL.6
h51g 1961 70.3

17.6 63,0 113.h 168,9 243.5 305.1 355.h
Actual terminetions from

quarterly reports,Internal
Reverue Serviee T6 192 180 224 270 300 37k

Ratic of hypothetical
terminations to actual
IS experience 223 38 827 L7500 500 1.0 975
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with the actus)l terminations experienced is & bit wmisleading.

The 1955 termination factor of 17.6 cases (.01k3 x 1235) represented
only &6 wonths and might better be stated in the neighborhood of 35
cages, While the projection properly represented only a progressively
increasing portion of sctusl totals for the years 1955-1960, the
proportion seemed a bit high in view of the absence of any knowledge of
teruinations of plans initiated prior to 1955. Moreover, the 1960
estimate was 101% of actual experience despite the fact that only six
Years terminations contribute to the total and that one of those years
wag represented by s six-month f£4gure.

Recalling that the 10% in 7 years termination assumption
produced consistently understated results in Table 2, it appeared that
the termination factor might be better adjusted to 10% in 7.5 years.
Such a deviation from the previcus projection would be consistent with
the observetion wade earlier that profite-sharing plans had a slightly
higher termination rate thano pension plans and that the projection 4id
not include terminations of plans formed prior to 1955, or never
formally qualified, sc one should logically expect the projection to
be less than 100% of sctual IRS figures.

Support for this expectaticn can alsc be found in those
statintice broﬁght forvard earlier that indicated no more than 80% of
all terminations occurred within 8 years of plan originmtion., Conse-
quently a hypotheticel projection of the number of terminations each
Year, grouped by year of original) qualificatlions since 1955, has been
adjusted in Table 17 to reflect s 7.5 year span in vhich terminations

accumulate to 10% of each base year qualified total. Note that the



TABLE 17

A MODEL PROJECTING ACCUMULATED TERMINATIORS OF ANNUAL PENSION PLAN INITIATIONS
ABBUMLNG A TERMINATION RATE OF 0% IN 7.5 YEARS OR AN ANNUAL RATE OF 1.33%

Actusl Pension

Qualifications Year 1955 1956 15%7 1958 %959 1960 1961
1235 1955 16.5 16.5 16,5 16.5 16.5 16.5 16.5
3175 1956 he.3 h2.3 h2.3 2.3 k2,3 h2,3
3527 1957 . k7.0 k7.0 k7.0 k7.0 47.0
3683 1958 51.8 51.8 51.8 51.8
3624 1959 51.0 51.0 51.0
5011 1960 66.8 66.8
4919 1961 65.5

A. Projected termination
from post 195%
qualifications 16.5 58,6  10%,8 157.8 208.6  275.h 340,9

B, Actual pension
terminations from
IRS figures 76 192 180 22h 270 300 37h

C. Ratio of projected to -
actual terminations 217 .306 587 703 L7712 .918 .91l
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projection never exceeded 91% of the terminations actually exparienced
and deals with pension terminstions exclusively,

In the absence of deta on the number of particlpants affected
by terminstions reported in IRS data and of any indication of dollar
values involved, an exact measure of severity of termination conse-
quencee hes been impossible. However, a rather speculstive extrapola-
tion might be accepteble werc the measure of scverity the pumber of
penslon participants involved in plan termination, The projection
here began with a known base, the average number of pension partici-
pants of plans qualified in each year. A portion of each year's
plsns varx terminsted each year mnd so presumsbly s proportionate
share of participents lost pension coverage. Howvever, on the evidence
of New York State experience and the VWisconzin Disclosure File three
importent assumptione must be made:

1. Pensiorn plans that terminate have generelly bheen thoee in
the lower half of the lovest quartile of firus ranked by the
number of employees perticipeting.

2, The suallest firm would have the swmallest nuwber of
exployees on the average participating in & pension plan, if
Plane quelified for salaried employees or szupplementary
Plans for special groups are ignored.

3. Yo make possible an extrspolation, it was assumed that the
average number of perticipanta as reported by IRS at the
initistion of a pension plan was also the dividing point
between the second and third quartile distribution of plans
ranked by sverage number of participants. It was further
assumed that the dirtribution wee evenly Aistributed iIn the
lovest quartile.

On this basis in 1955 IRE reported an average of 2,486 initial partici-
pants (Table 4), suggesting the lovest guartile of firms would have 622
participants as a median, Thus firmes in the lowver half of this

quartile wvould have a
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nedian average number of participents of 311. This lowar segrent hasa
been asaumed as the clase in which wost liquidations &nd failures
occurred. The wedlans of the lover half of the lowest quartile have
been recorded in column 2 of Tsble 18.

The increase irn the numbers of terminations and the gradual
decline in the number of employees covered by the typical nev plan sre
realistically, if not mccurately, reflected in coluuns 2 and 3. The
product of these two columns (columms 4 and 5) was intended to suggest
the nunber of employees who were threastened with loss of pension
coverage due to the termination of pension plans categorized by year
of origination, The footing of these two columns represented the
number of ewmployees each year who saw their pension expectations
affected by termination of a pension plan, One could not sey if all
expectations were lost for uwcst plans have some assets with vhich to
meel thelr prowises. However, it would be safe to say that most plans
sre not fully funded, indeed sufficiently funded for even vested
benefites, at the time they terminate when the great majority are
liquidated within eight years of their initiation.

The footings in columns 4 and 5 required further adjustument
because the sketchy dats available has suggested that a mipimum of 50%
of all plan terminatious are due to failure, liquidstion, or
retrenchment imposed by adverse clrcumstance. Therefore, 1961 aub-
totals vere adjusted by a factor of .5 in column 6 to arrive at an
estimate of 30,300 would-be pensioners who faced potential upset or a
reduction of pension expectatlions when their sponsor was forced to

terminate, Thirty thousand pecple is 1little more than a "guestimate,"



TABLE 18

A HYPOTHETICAL MODEL OF THE NUMBER OF PENSION PLAN PARTICIPANTIS
ADVERSELY AFFECTED BY TERMINATION EACH YEAR

Average Annual Estimated Estimated Pepsion Partiei- Pensicn Partici- Pension
Participants Participants Terminstion pants Injured by pants Injured by Participsnts
in Pensions as Median Per Year Termination by Termination by Injured by

Yeaxr of of Lowest From Year of Originml Year of Original LM
Yesr Initietion Quartile Table 17 Plan Qualification Pian Qualification Termination

(1) (2) (3) (%) (5) (6)

1955 2,486 3 16.5 5,132 5,132 2,566
1556 1,713 ' 214 42,3 9,052 9,052 b,526
1957 1,478 185 7.0 8,695 8,695 ,347.5
1958 1,431 179 51.8 2,272 9,272 4,636
1559 1,045 131 51.0 6,681 . 6,681 3,340.5
1960 1,573 198 66.8 13,226 13,226 6,613
1961 1,052 131 5.5 8,580 4,290
Total 52’058 60;638 30,319

Bource: Composite of IRS deta, hypothetical terminstion wodel, and assumptions explained in body of
report.

g



but it wvould seem to be conservative:

1. The hypothetical rate of 10§ in 7.5 years produced estimated
terminations only 91% of those zctually experienced in
1961.

2. The estimate did not include any employees vhose euwployer
wes forced to sharply reduce employment due to busineas
reversals although the pension plan continued in force,

3. The estimate 4id4 not reflect those who hawve lost thelr
pencion expectations when thelr euployer moved coperations
toc & pew labor area.

4, Not all terminationms would &nvolve the very smallest firms,

although extremes might or wmight not be reflected in the
choice of class median,

5. The mocdel overlocked possible Increases in the nuuber of
participents following report of original gualifications.
Of course this factor was offset to an unknown degree
since the assumed sverage number of partlcipents at
termination also ignored attrition among participants yprior
to actual termination of the plan.

6. It was impozsible to eatimate how many of the original
participants had retired or were stlll alive at the time
the plan was terminated, snd so it has been neceasary to
asgunme that those who dropped out of the plan were replaced
in the production line,

Admittedly an estimate of 30,300 is crude at best but there

would be no need for relience on speculative projections based cn e
series of broed assumptions. Instead the IRS could siuply report the
numbher of participants at the time of qualified terminstion zs well as
at initistion. Were these facis combined with en indication of the
numbey of participanta participating in the terminel distribution or
vwith report of terminal msseta and {erminal liabllity aggregates, the
severity of disappointment of pension expectations of termination would
come into far better focus. In the pmesntime the involuntary loos of

tost pension expectstlions by 30,300 participants eech year would seen
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to indicate a flaw in the private pension systew deserving closer

exanination,

H., Pension Terminstion and Business Fallure or Liguidstion

To this point analysis has attewpted to Iinterpret penslon
teroinations of record as they would relste back to busainess fallure,
liquidation, or migration. Incomplete or unavailable date lead only
tc a rough estimate of the frequency or severity of ternination
consequences. Anpncther approach might be to establish the fregquency
and ewploywent scale of fallures, liquidations, and migrations, and
then to establish vhat proportion of these wmight involwe peﬁﬂion
programs.22 The question of partial termination might be clarified
with proper use of labor turncover statistica.

1. The besat avellable source of informaticn on business

fallure has generally been agreed to be Dun & Bradstreet,
Inc., but its deata bank vwas inappropriste for the study.

A second source would be the Administrative Offices of the U, B.
Courts. B8ince the U. S, Department of Commerce has estimated some
337,000 firws discontinue annually, 1t was desirable ¢to control the
Bcope of the resaarch area to business failures involving court
broceedings. A Dun & Ersdstreet definition, es used in ite statlstical
Servives supplied the U, B, Congress, described s failure as & firm

Ceclared benkrupt or otherwire closed or reorgenired under

22nata on bueinege fallures not orly led to sggregate data but
Provided leads for specific pension termination cases as well.
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circumstances Iinvolving substantisl loss to the orsditors.°3 of
course, a greet number of ungucceasful enterprises heve dlisappeared
merely as discontinences, sales, or voluntary 11qu1datlons, and
these have been said to outnumber failures “by a wide wergin,
estimated at 25:1 in recent years.“gu Fellures have exceeded 14,000
annually, but considering that the sverage llability outatanding =t
the tioe of failure for these firws hac heen less than $50,000 it vas
probable that most fallures occurred to the smellest firus, firus
probably too small to have s formel peneion plan, 8¢1ll there were
1,284 firms representing more than 9% of the fallures with
1iebilities between $100,000 and $1,000,000.27

There were 62 firms in 1959 which had lisbilitiec in excess of
21 million; presumsbly most firms with lsrge liabilities once had
sufficient assets %0 Justify their credis position and 1% is
ressonable to infer thst firms which were in menufacturing or
retalling employed people orn & scale roughly proporticaate to businesa
liabilities pt the time of failure, These larger employers would also
be more likely to operate employee and welfare pension benefit plans
had they beez in operation at least p minimum mmber of years. Thae

apge of busincas fa2ilures by major busiaess classes wes noted but there

23y, &, Congress, House Commnittee on Hmall Business, Finsl
Report, 86th Congress, 2nd Bess., 1960, p. 6.

a)"'(:cnmmﬂ.»n’c on Dun & Bradstreet walling pilece providing general

statisties on long term business faillure statistics,

25y, s. Congress, House Comaitiee on Suwell Buslress, Fipal
Report, op. cit., p- T.
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were no comparable pension terminastion experiences which would
Justify reviev of all 44 business classes distinguished by Dun &
Bradstreet statistics,

The U. 5. Bureau of Labor reported that of 127,000 welfsre and
pensien benefit plans recorded as of August 31, 19%9, only 2h,561 are
pension plans, 19% of the total, and most of these were concentrated
in the wanufacturing and wholesale categories of business
enterprise.26 Therefore it was decided to sample 1960 and 1961
wanufacturing and wholesale fallures with liabilities in excess of
$100,000 to see if firms in business more than three years old had
offered & pension plan, and if so, what had become of it as & result
of financlal aifficulties.

Through the genercus cooperation of Dun & Bradstreet, Inc., it
vas poasible to cull thelr records for businsas recelverships in the
first quarter of 1960 of wanufscturing snd wholesaling firms with
liabilities in excess of th0,000, nore than three years cold at the
time of their failure, Dun & Bradstreet was then able to furnish an
address, generally one belonging to the attorney or creditors
comnittee of the defunct tirn.27 The results of e mailing have been
cutlined in Table 19. Of 47 companies on the wailing 1list, only 9
replied, less than 20%, and 11 letters were returned unopensd, Tha

iatter problem occurred vhen the address was of the company itself and

260. 8. Bureau of Labor Btandards, Division of Welfare and
Pension Reports, Characteristics of 127,657 Welfare and Pension
Benefit Plans, May 1, 1950,

27A mailing was prepared, consisting of s questionnaire and
explanatory cover letter, which was mailed in March of 1961.
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TABLE 10

MAILING TO 19460 FIRST QUARTER RECEIVERSHIPS OF COMPANIES

WITH LIABILITIES IN EXCESS OF $100,000

co s B ST
Companies or receivers to vkor letters were mmiled .i........ eee-. BT
Cmmi'.:ies that I'e;[lliEﬁ LI R I R R N I N I R N T U I 9

Letter Poturied .., UnOpened sieeicieiicacstaaisascsccancisnsasces bl

Receivershipe Iinvolving a formal pensicn PIADR ..ev.ccsvanacnsesasss 1/5

BIRMMARY OF BCALE COF FAILURE AKD NUMBER EMPLOYED

RQ~1

-2

Q-8

N Y]

LA RN J

rooN

LA N X J

Forced liguidsation, 100% loss %o crediter ... 20 employees
s 3 omneagement personnel. Bo pension pian ... In business
D YIS ... Mg, TV antennes.

Chepter XI recorganlization ... Merger with largeaxr operatiog
cowpany ... 85-150 employees .., 3 menagerent personnel ...
Ivpured individusl peusion policy plan for salary eaployees
only, pon-insured trust fund plan on industry besis for 60
employees, and a proup life plan ... None were teruinsted
+«ve In business since 1927 ... Mfg. lighting equipnent.

Cheptear X ... Buccesafully reorganieed ,., Nusber of
amployees not svailsble ... No pension plan of any kind ...
In business since 1940 ... Plastics.

Ko {nformation gvailable except business organired 4n 1946
-sv Mfg. knitwesr ... Bankrupt with liabilities of $700,00C.

Forced llquidation ... No regular ewployees ... Research
engineering, no pension pian of any kind ... Organiced in
1955 ... HfE. packing machinery.

Rehabiliteted ... 60-15 employee reduction ... 6+3 mansge-
ment perdonnel reduction ... Ho pension plan ... Group
medical plan ... Organized 4o 1950 .., Kfg. wetal doors ...
Lisbilities of $390,000,

Voluntary bankruptcy ... Employment unknown ... He pension
plan of any type ... Organized in 1937 ... Office equiphent
vee Liebilities of $592,000.

Forced liquidation ... 40«0 employee reduction ... 6-0
reduction in mauegement personnel .., Ko pension plsn
decplte group life insuresnce contract .., Organized in
1930 ... Plastic wfg. ... $400,000 loss to creditors due
to corporate officers' misappropriation of funds,
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TABLE 19 (Continued)

L — =

RQ-9 ..., Ligquidated ... 30 emplioyees ... Management personnel
unknovn ... No pensicn plan ... Organized in 19kl ... Mfg.
printed posters ... Lisbilitles of $2|+8,000.




ok
time had erased it frow the scepe or when the attoroey representing
the creditors had dissppearcd or changed address. Of 9 replies which
are sumaarized in Teble 1%, only 1 possessed any kind of pension plan
and that was linited w0 salaried employees., 7This pingle exception
(RR-2) vas interesting orly from the standpoint that s Chepter XI
reorganization werger had not found 1t necessary to terninete any
erployee welfere plan in the process. Bowever, serious attrition of
exployuent. from @ high of 150 to a basic 60 i nurber suggested
reorgenization came at a price for an old well-estaplished firw and
the pension expectations of its employees.

The sample study proved of little value because the mailing
list wvae relatively obsolste. To test thies spproech further it vas
decided to send s eecond walling to companies entering recelivership iao
the first half of 1561 with liabilities in excess of $250,000 and with
a date of origlnation prior to 19557. Eopefully a current list of
troubled companies would reduce the number of desd letterda., The level
of ninfmun lisbilities outstanding was increamsed bacause it vas felt
wore probable that larger firwms vere mors likely to hsve s pansion
progrem and that liabillities were an indicatiocn of size., Financisal
upsets were limited to those occurring in a ‘lix-mnt.h period to reduce
the cost of an wnproven research tool.

The spproech of theo questionneire vwas changed from guestious
stressing detall of a pension termination, where ope existed, to
sinply determining {f there were s pension plan inwvolved, and 1 so,
the neve and addrege of the attorney, actuary, or other offlcizl who

could provide detail on the pension prograw as it was affected by
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bankruptcy or reorganization. Of 63 letters mailed, 15 brought replies
containing usable information, slmost 25% of the sample, while wmore
than 30% were accounted for; a summary of the information available
appears in Table 20, Of 15 sdequate replies, 3 reported some kind of
peusion benefit swvailable o employees, one & aultiple-~employer plan
and two of the tructeed variety., Ome of the latter wus unaffected by
a Chapter X1 reorganirzation while the other settled a termlostlion
settlament litigation for fifteen cents on the dollar.

A second letter to theae two sources for more detall produced
nothing, and a search of legeal case reporting services 4id unot reveal a
suit with tbhe coumpany name in it, The multiple-euployer plan was, of
course, not terminated; unfortunately, the bankruptcy of a single coal
mine merely reflected an industry-wide trend so adverse to peusion
funding that pensions prowised by the miner'a pension plan vere reduced
to spresd existing funds further.

Again the results were incenclusive except that the replies 4id
contribute to the inventory of case data inforuation, Without
pretense of statistical accuracy, the two sawples hint that perhaps
10f to 20% of companies in this class have pension plans, Haay of
these plans vwere probably saved vhen firms were reorganized or werged,
but more precise knowledge of specific situstions was unavailable for
two reasons:! first, the addresses furnished by Dun & Bradstreet were
not often of those people most concernsd with the pension of the
enbarrassed firm and mc the ingquiry was ignored or felt to be beyond
their area of knowledge and interest; second, once the firm has been

dissolved there vas no one with responsibility or records for



TABLE 20

MAILING TG 1961 FIRST HALF RECEIVERSHIPS OF COMPANIES
WITH LIABILITIEE IN EXCEES OF $250,000
(Firms originsted before 1957)

Companies or receivers to whon letters were ®wRiled ..cacevcnaes
Letters returned Unopened ,..cveesvtrvecscvsricssansssnssseens
Letters returned with no Information s.eccercieves-sessiasccas
letters returned vith usable informBtiOD sevacsssnveravsvorvas
Total Qquestionnalires aceounted £Or ..uicsscssssansaccanssocnnne
Percentage Of YOBQONBE ..ucavcesscrscssssscsnnssasssssnsssnnns

RBﬁe’.Wrship’ involving a rcml pﬁmmn Pun sassssrpsasaspsREE

63

3

2
15
20
33%
3/15

SUMAARY OF IKFORMATION AVAJILARLE FROM DUN & BRADBTREET RECORDS AND

RETURKED QUESTIONNAIRES

RR-1 .... Bankruptcy ... cosl mipe closed. Unknown number of smployees
were covered by the United Coal Miners Pension Fund, The

co-receiver xttached the following note:

"The Miners Pension is a fraud, %o Coal Co. will hire a
wen over 25. Any nev mine opensd will not continue operation

more than twenty years, The wan will be A5 years old.

Where

does ke get a Job then--where is his pension--s union wuine

bas tc have at least 20 tons production per wen daily to pay
the union scale and welfare of ¢ per ton or $8.00 per day of
$160.00 per month Pension and Hospital Care ... pretty high,
isn't it, EBhoulé the miner get killed or die his wvidov gets
$1,000.00 and the Hospital Care for one year, then she is on
ber own. All money paid in for e pension should be palé into
one fund so anyvhere he worked he would benefit from it sowe

day. Why should there be tuc pensions for anybody?™

RR=2 ,... Bankruptcy proceedings resulted in sale and dissolution,
Runber of egployees not kpown ... there wag oo union and no
pension plsn. In business wince 1545 as & geperal machine

shop ... liabilities of $309,710.

RR-3 ,... Voluntary pRnkruptcy ... nusber of employees unknoun ... no
pension plen ... orgsnized in 1880 a8 a breving coupany ...

liabilities of $443,000,

BR=4 .... In yeceivership this manufwcturer of Resins and Industrial
Chemical products did not reveal the number of employees but
reperted there was no pensien plan of any kind ... organized

in 1946 ... listilities of $250,000,
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TABLE 20 {Continued)

RR-% .... Forced liquidation ... unwilling %o supply informstion on
euployment or pension plan ... manufactured glass fishing
rods and archery equipment ... organized in 1946 ...
liabilities of $1 2 160 ’ 516.

RR-6 ,... Chapter X, cperation under a trustee ,,. unknown nuwber of
euployees hsd no pension plen ... organized in 1959 ...
manufactured aluminum castings ... liabilities of $hi9,717.

RR=T +.s+ Reorganiged by the creditors ... unkunown nusbher of employees
had no pension plan of eny kind ,,. organized in 1953 ...
manufsctured electrical equipment .., liabilities of
$500,000,

RR-8 .... Operation halted for unknovn number of employees .., no
pension plan of any kind ... organized in 1955 ...
manufectured sliding shower doors ... lisbilities of

$323,6570

RR"Q [ X N ] In I‘eceiwrﬂhip ane Wn nu.mber Of GE{plD}'eeB‘.oo no
pension plan of any kind ... organized in 1955 ...
wanufactured gerumicides ... 1iabilities of $650,000,

RR«l0 ... Forced liquidation ... unknown nueber of employees ... no
pension plan of any kind ..., organized in 1949 ...
manufsctured doors ... lisbilities of $1,185,100,

RR-11 ... Forced benkruptey ... unkoown nuwber of employees ... Do
pension plan of any kind .,. organiged ino 1924 ...
wanufactured lamps, cigarette boxes, &nd noveltles ...
ltabilities of $406,908.

RR=12 ... Receivership ... unknown number of emplcyees ... 0o pension
plan of any kind .., arganiszed in 1932 ... manufactured
Jewelry settings ... liabilities of $443,750,

RR-13 ... Liquidation ... unknown number of employees ,., no pension
plan of any kind ... organized in 1952 ... sales agent for
heavy equipment and trucks ... liabilities of $346,846,

RR-1% ... Reorgsnized under Chapter XI .,., 42 participants in a
Corporate Trustee Pension Plen .., none were retired ...
plan has been terminated and a court settlement of "15% on
the dollar" is being processed for payment ... no union ..,
the plan vae voluntary ... orgenized in 13953 ... manufectured
boats ... liebilities of $3,000,000,
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TABLE 20 (Countinued)

- a=a = = T

RR~15 ... Forced liquidation ... unknown number of ewployees ... DO
pension plen of sny Xind ... orgenized in 1956 ...
manufactured windows ... liabilities of $.456,000.

RR-16 .., Reorganized under Chapter XI ... unknown number of employees
«ss pension plan was not disturbed, company has returned to
profitable business .., organized in 1936 ... manufactures
electrical components ,,., liabilities of $300,000,

RR=17 ... Voluntary ligquidstion ... unknown numbher of employees ..,
nc pension plan of any kind ... organized in 1956 ...
wanufactured toys ... liabilities of $300,000.




providing this kind of inforaation.

It was first thought that better use of the Dun & Bredstreet
materlal would be possible if the samples selected were culled for
registration of a pension or welfare plan by the staff of the
Disclosure Records Divisjon. However, the chief of the Diaclosure
Records Division felt such a use of the disclosure flles would
establish a precedent for other private business men doing a market
analyeis of pension progreaus within their potential elientele or that
of a couwpetitor, Disclosure record files are available to the
public, but only one file can be drawn st a time, Consequently the
twailings reported were used ss mn alternative but with only limited
guccess.

The bankruptcy petitions filed in the Unfted Btates in 1980, ab
recorded by the Adwinistrative Office of the U, S8, Courts, totaled
wore than 110,000 of all kinds including business firms, farwers, and
individuals.zg This heterogeneity made guch statistics of little use
to this study. An salternstive gource might have been s wmailing to
those lavw firms which tend to speciamlire in coumercial receiverships to
seek oplnions as to the proportion of such situations which involve
pension plans. This thought was discarded as too expensive in
production and in loss éf good will emong attorneys troubled for so
small & blt of information. Review of gll these materisls or sources

of date on business failures led to the conclusion that there is little

28U- B. Congress, House Committee on 5mall Buciness, op, cit.
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usefully clasalified meterisl in thie ares snd that the phenomenon of
business fallure could well bear some scholarly research.

2., Investigation of materlial on corporaete liquidations

produced an amazing lack of results,

The proper corporate registration agency in each of 50 states
wag surveyed by meil to obtain date on the number, seset size, and age
of corporate liquidations for the past 10 years, Despite the general
lack of real knowledge of business mortality, none of the states keep
adequate records on as basic a statistic as corporate registretion and
liquidation, Such figures way presently be broken down mccording to
legal form, such ss stock, cooperative, end non-stock; for each of
these there may be divisions mccording to newly formed companies,
dissolved companies, reinstated companies, and those dropped from grace
for Tailure to register each year ss required. MNone of the states
record the asset size, employment, business purpose, or age of the
corporate structures liguidated, facts which could be of value in
discussing the problems of small business. Moreover, a large number
of corporations simply fail to register each year with the result that
it 18 not known if they have become inactive, aissolved, or

disenfranchised from ignorance of state reporting reQuirementa.ag It

291n Wisconsin failure to file an annual report causec a
domestic corporation to lose good standing. In this event a secretary
of state can no longer accept any documents respecting such a
corporation except documents incident to its dissolution, A corpora-
tlon can be reastored to good standing by payment of penalties not
exceeding 3100, Fsilure %o file remains a cause for involuntary
diseolution under Wis. Btets. 180.769 and 180.793.
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would be an interesting project to compare ® sample of corporations
which have failed to re-register with the mctive corporate business
files of a credit reporting firm like Dun & Bradstreet. Where a firm
was $til) active, it would be possible to contact the munageﬁent and
dlscover why it had falled to preserve the }jegal entity of their
corporate status by failing to return the annual reporting form to the
proper state agency. For purposes of this research the state records
were of no value in estimating frequency of pension termivation or
discovering possible sources of pension termination cases, In
Wisconsin, where it would bave been econouically feasible to select a
sample directly from the corporate registration files of the Btate
Becretary, it was not necessary as full information on pension plan
nortality vas available from the Disclosure Records kept within the

Btate Insurance Department.

I, Pension Termination and Plant Migration

Early in the procees of interviev and the sesarch of public
records for information it became clear that pension termination due
to plant migration was occurring with increaszing frequency and with
sdverse impact on larger groups of participsnts than in the gase of
failure. Not only might migrstion have brought about termination of a
pension plan, but wore often than not, wmigration of a single diviasion
of a multi-location firm would be sccomplished without any partial or
full termination of the company pension, Therefore, there was need of
establighing the frequency of migration, the number of participants

involved, and the frequency with which wmigration would foreclose
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peusion expectation.

Tone scale of the industrisl migration phenowencn in the past 25
vears hes heen the subject of study by thelﬁocial Bcience Research
Council and the first of itg efforts has receutly heen publisbed.30
YWhile the figures ir thias study could not be used to pinpoint peneion
teruinations, a brief reference to some of the dats served to support
our contention that migreticon of business enterprise should continue
to be a mejor disruptive force in pension development and expectation
both pow and in the future.

For exemple, assuming pension expectations could be amsociated
more with manufacturing employment than with gservice work, reductlons
in work force by region and by wage level werc put forward in
Tebles 21 and 22. As generslly known, the trediticonsl wenufacturing
areas of New Englsnd sand the North Central ares have endured the wost
severe shirts in manufscturing employment. While study data spans
1929-54, the real growth of privete pensions hes come since World War II
and 80 only changes within menufacturing employment since 1947 were

shovwn, Information by major industry group was based on measures of

3OSee Changes in the Location of Menufacturd in the United
States Bince 1929, as prepared by Victor R. Fushs (New Haven: Yale
University Press, 1962). On page 29 of this volume the auvthor observes
that tbhe industrial landscape iz & "wosaic of infinite variety" and

then goes on:

"When the pattern of change in this moseic over a period of 25
years 1s examined and snalyzed, the finel Impression that ewerges
is a sense of the mobility and adeptability of the American
economny, asnd of the pover of competitive economic forces., As with
a roaring river, there may be times when these forces should be
countrolled and directed iu order to protect human and scclal
valuea. A wvise public policy, however, will never ignore thege
forcea, or underestimate their strength."
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TAELE 21

COMPARATIVE GAIN OR LOSS,ALL MANUFACTURING, BY BTATE, 1947-5k

TR M — ——
Value Added Totsl Eumployuent Value Added Total
(Milliions {Hundreds of (Per Cent) FEumployment
State of Dallars) Employees) (Per Cent)
Maigne =130 ~106 -19.7 «9.9
Rew Hampshire -7l ~hd -15.0 «5.5
Verwmont -29 -3 -12.7 -11.5
Massachusetts -880 -96b -17.2 12,7
Rhode Island -328 =346 -32.8 22,2
Connecticut =87 «197 -3.0 4.7
Hew York «1,211 =540 -8.3 -2.8
New Jersey =126 -39 -2.0 «.5
Pennsylvania -839 -1,331 -8.0 -8,8
Ohio 2u6 =273 2.4 -2.1
Indians 22 ~158 o -2.7
Illinois 645 -Gh& 6.k ~T.6
Michigen 557 -538 6.5 -5,2
Wisconsin ~198 -2Th -6.0 -6,3
Minnesota -8k -T0 5.5 -3.7
Iowa 139 TO 11.9 k.4
Missouri 123 19 k.9 5
North Dakota =11 -2 -25.0 3.0
South Dakota -5 0 -5.7 -.1
Nebraska 43 4 -11l.1 .8
Kanaus 298 k37 29.7 35.5
Delavare sk C 16.4 4]
Mgryland 135 3k 1.5 1.k
D. C. -3 =k ~5.9 =2.1
Virginia ~17 23 =1.0 1.0
Weat Virginia -48 -20) -h,7 =14.8
North Caroline -310 238 -12.6 5.7
South Carolina -168 155 -15.5 T.1
Georgla 10 291 .6 9.8
Florida 221 326 29.5 28,2
Kentucky 2hiy 84 23.6 6.4
Tennessee 152 1] 9. b 5.6
Alabsma -53 -83 -3.9 -3.8
Misaissippi -5 65 ~1.0 T3



TABLE 21 (Continued)

10k

Value Added Totsal Euployment Value Added Total

{Millions (Burdreds of {Per Cent) Euploymant
State of Dollars) Employees) {Per Cent)
Arkansas 18 25 k2 3.5
Louisiens 62 =49 5.6 -3.5
Oklahoma Ly 186 T.7 2h.0
Texag Th0 780 22.0 19.9
Montana =11 -k -8.2 «2,0
Idsho -8 26 . 2.8
Wyoming -3 ¢ =-5.3 o3
Colorado 10 27 2,0 k.5
New Mexico 31 55 26,8 o b
Arigona 23 96 12,8 35.5
Utah T7 27 28,5 9.6
Nevada 17 25 28.5 47.1
Washington 68 23k 6.9 13.3
Oregon -127 51 =12.3 .3
California 2,1ks 2,79% 26.6 28,7

Bource: Changes in the Location of Manufacturing in the United
States Bince 1929, op. cit., p. 59.
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TASLE 22
COMPARATIVE GAINE AMD LOS3ES, DIVISIOWS NY

HAXR DIEUSTEY JOUPE, 1547-34
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changes of manufacturing value added and total employment for the New
England, Middle Atlantic, and Exst Borth Centra}l states, as defined
and reported by the U, B. Bureau of Census. These statistice ¢sunot
be wodified to revaal the actual nunmber of pension expectations which
vere frustrated because the number of plans, percentuge of participa-
ticn, or the distribution of terminated esmployment among Jobs covered
by pensions were sll unknovn or uncorrelated. 65%il1, the thoussnds of
employees vho heve had to find other ewmployment, jobs which may or way
not offer pension venefits, inferred that these gradual changes in
manufacturing employment levels have bad gremt impact on pension plan
expectatipnn, Plant shutdown has been the topic of a vaat body of
legal, social, and pension research, to which more exteunsive reference
has been wade later in this study.

To Setermine specific migration experience in the various states,
sttention was directed to contacting mgencles in each state, The
Wisconsin State Development and Planning Board wes able {0 furnish a
mailing address for aimilaer sgencies in all S50 of these United Dtates.
This statistical drsgnet produced assorted fregments of inforwation
from 24 replies, but the data were as heterogenecus mz the statistics
from state registration agenciea, Many states had no statistics at
&8ll, for their state plenning and econonic developmant agencles were
80 nev that research in this area bad barely begun. The states which
had been most aggressive in solieiting investment in nev end expanding

industry were able to provide ths wost 1nformation,31 but no two

3lpar examples of heterogenecus data obtalned by states, see
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states used the same form of cowpilation. It would seem that the
relatively uncharted economics of industrial migration within this
country would be deserving of an effortv among state agencies 1o
ealablish & standardized reporting form for industrial investment
gclivity within esch state, Bince many states bave yet to bepgln
resegarch to sccumulate such information, it would seem highly desir-
sble to organize such = system gt once, Unfortunziely lur the purposes
of this study, information provided by the stetes was intriguing,
stimulating, but inavailing of any national measure of frequency
estimate,

2, Another spproach involved contact with three national

Tactory location consultents,

Two of these firms, represeniing experience with more thar 2,500
counissions involwing facility location in the last ten years, vere
sble to estiumate the frequency of migration as defined by this study,
These firums were asked t0 estimate "the number of proportion of your
cotmissions for the melection of a site vhich resulted in the closing
of facilities at one locailion with actual termination of ewployment
and the opening of m replacement facility in snother smployment ares,”
The esiimates of these two firme werc expressed ae a proportion,
ranging between 15% and 20% of total coumissions, (The remaining 850%
of gite selection cenlered on plant expansion, duplicatlons, snd
warehouse location.) It was estimatef that employment figures for
each of these relocated facilities ranged between 200 and 300 persmons,
although there were nurbers of exceptions with greater numbers of

cuployees invelved., Their estimate tends to support our guess derived
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by seeking the medien of the lower quartile of average number of
euployees covered at the initiation of & qualified plan.

3. Primary date on pension teruination fmplicit in relocation

efforts is hard to obtein,

To relate frequency of migration to incidepce of pension
termination required a wailing list of actusl]l industries which had
moved. The plan locaticn eervices were unwilling tc provide such a
list. A proposal to the services, celling for a questicnnalre to be
provided for malling and collectlion by the service in a menner
deslgned to preserve the anonymityuof ite clientéle, wvas reJjected,
The services felt that former clients might be irritsted by the
nature of the inquiry as they tended to be defensive in explaining
their moves as possibly motivated by a reduction in fringe behefita.
4 second source of an address list vas the survey of state development
agencles previously discussed and u'few states vere able to provide a
1list of firms by ngmp and locatlion, Eorth Carcline provlided such a
list, snd in the Judgment of the suthor, this stete provided the best
example of aggressive and businesslike solicitstion of nev industries
from New York and the Eastern Central;induntrial eres.3< |

A questionnaire was pailed to 60 plants which had moved to
North Caroline in the past three yesrs to discover the scale of each
and the extent of facilitlies reduced in size or closed,; if any, at

their previous location. Three sdditional letters of inquiry vere

321 progrém was partially responaible for elevating its
Governor, Luther Hodges, to Becretary of Commerce in the Cabinet of
President John F. Kennedy.
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sent the hooe office of couwpsnies woich had closed breaches in Rorth
Carolina. Tweaty-two of the 03 sddresses geve soue reply., Ouly
three reported any pension plaa &t all, and only one of these plans
had been teruimsted by the wove Lo Horih Carolina, alihougn six
reported the wove represented the relocation of an eulire facility, a
awsber couslstent with tue rouxh estluate of 20% provided by the
laocetion services. Only niune firus reported toe North Caroliue
rfacility as thelir anldy proauction plsnt. The reusinipyg firws were
wulti-plant natlonal concerns which were expanding thelr operations with
additionsl facilitliea in North Carolina; in these cases there was
transfer of key personnel to the nev locaiion, Lut these {trausfers
did not affect their pensilon expectatious under the terus of the

company-wide peasion plan.33

J. Pension Expectstions snd Labor Turnover

Although definiticon of the research problew excluded extensive
treatnent of the portabllity of pension rights between two viable
penslon prograuns, thé probvleu of labor turnover has still been BhDQn
to bear on pension teruination. Terwiuation could follow a period of
progressive labor force reduciion frow eauses which eventually lead to
termination of a penslon plan. Unless such & plan provided ceriain
vested righte to those who left the firw through no fault of thelr

own, Llose who Were dlemissed before terminaticu would recelve nothing

Biqueationnaire &nd sunmary of inforwation are included in
Appendix IV.



while taose who remelned because of seniorivy or fuuctlon in tac
business wo.ld enjoy a sieadlly improving ponslon expectation.
Txpectstiong would bz luproved becange available pe.sion fuads would
be sherel with ever Pewor pariicipacts. There have becu few neasures
of inveluntary loss of euploymenl, but soue good use cculd he made of
& receni wanpower report by the Deparinent of Louo..

In th. vzer 1351 about 117 of all meles ewplo,ed chsnged their
Jobs one or more tiucs, The rate of twruover was hLighest Jor those in
the 1% 15 24 yoar of age classificatiocns and crepgped precipitously as
the worxers grevw older to where less than ¥ of those over sge 55
changed Jobs.* At the samc itime, thosc in the older years who did
change Jjobs generslly zitributed it to an involuriary loes ol Jub
specifically in 56.27 of the cases reported. 8ignificantly those
involuntary Job losses did nol include losece due to illness, firing,
vetiring, or other reesora uot reported. In other words, uore the: 2%
of the 6,8 millien people In the yewrs S5 to 64 years, when pension
expec¥ations should be greatsst, lost their Jobs in just one year,

Of course thls Tigure reprerents pll types of Jjobs while
pension expectations have beer primarily concentreted in s fev mejor
infduetrial eroups. It is thcrefore useful to refe: to Table 23 where
eaployment twenover by Industry is broxen out of the agsregate groups
of figureg. About one-half of employees in non-farw eptablishmente
but Including federsl, state, and locsl governments hsve been covered
by retirement plans, both peneieorn end deferred profit sharing. More

t181 nire-tenths of retirement coverage was atiributable to private

¥Sce Teble E-2 in Manpover Report of the President, as pub-
lished by the United States Department of Labor, March, 1963,




TABLE 23

REASON FOR CHARGING JOB8, BY MAJOR INDUSTRY GROUP, CLASS OF WORKER (OF JOB LEFT, AND EEX, 1961

Reason For Lesving

Total Number
Major Industry Group, Claas of of Jobs Laft Job  Improvement Termination of
Worker of Job Left, and Sex {(in thousands) Total Loas in Btatus Temporary Job Othexr?
Male
All induBstTY ErOUDB..vecssacssarse 8.986 300.0  37.5 33.7 10.9 18.0
Asricultun BEANASN LGSR UPENIROds 8“9 1m0° 16|9 23!7 'h'3t7 l$l6
Fonagriculture industrie€....ceeeese. 8,137 100.0  39.6 3h.7 7.5 18.2
W!ge and Bllﬂry WOrker8,spenanaans 7’% 100.0 39;3 3#-8 T:5 18."
Foreatry, fisheries & mining..s. 193 100,0 k1.1 28.0 13.0 17.6
Conatruction.cessrecwscansoccans 1,909 100.0 66.0 th'll' h‘aé 12,0
Hﬂnufacturing-.u....---."-.n. 1’697 lmvc hltg 36-8 3:7 17.6
Transportation & public
utilitieaosnaallancar'r-'v"lo haé lmto 3307 33'5 9'1 23!7
TrBA® . e connrasssrscssavosnnnanse 1,822 100.0 26,7 43.9 T.3 22,1
Berﬂceo-on...--.c-..ro-n-a-vntc 1]351 lm‘O 19'1 %'3 13';"' 21'3
BPublic adndinistration..caesceane 2h3 100.0 25'0 31-5 20-6 23.0
Self-euployed and unpald family
WOTKOI'Messnsovosstsastsonnananase 291 100.0 b7.8 32.0 7.6 12.7

Includes 111ness, household and school responsibilities, fired, retired, other ressons, and

reasons not reported.

Source: Manpover Keport of the President and s Report on Manpcwer Requirementa, Resgurces,
Utilization, and Training, by the United Btates Department of Labor, March, 1963.




pension plnnn.:ﬂ‘t If true, then changea in Jjobs for non«farw
industries in one year affected pension expectations in more than four
willion cases.s’ ¥or exsmple, in manufacturing, 41.9% of job losses
were involuntary, sbout 79h,8h3‘30b situatione. Four per cent of
these jobs lost occurred to men in the age 55 to 64 cless, that is,
31,794 men lost their jJobe in the moat eriticel years prior to
achieving s pension, It is not knnualhnv many participated in
retirement programs which offere&'vetfing, early retirement, or
portabllity features, but problbiy vpsting Benefitﬂ would be limited
to those weeting certein requirements, generally in regard to age and
length of service, The cumulative total of workers thus affected in
manufacturing alone would become impressive in only five or ten years.
While the dollar loss of pension expectancies has never been
determined, the exposure to vorkers in large pension plans without
vesting provisions might be indiceted by the pensions payable to more
than & million workers in plans without vesting .provisions. (Bee
Table 23) MNoreover, vesting provisions which were wost liberal in
reducing the years of service required became less common as plans
grev smaller, and it hss been established that vulnerability of both
the plan and employwent increases as the scale of the business

declines,

3%Manpuwer Report of the President and a Report on Manpower
Requircments, Resources, ULllization, and Treining, by the lUnited
Giates Department of Labor, March, 1963.

g
3%Total pumber of Jjobs left by non-agricultural industries
equale 8,137,000, and this figure would be uvltiplied by .5.
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workers woving betveen Jobs might he protectied 1f their pemsion
plan were to remeln In force ond if their ecerucd beaefite were vested
desplite lnvoluntery terulnation. A recent revievd® Ly the U, £.
Depsriment of Labor of pension plars with more than 5,000 participsnts
indicated 37.&% offered no veating of any kind ﬁhile ancther 10%
perulitted {nvoluntarv scporetion vesting. Of worc then 9.8 willion
vorkers incl»ded 1n the atudy, k1.4 vere without vested coverags,
Since these figures involved only the very lsrgest plans it might be
saauned that the percentage would incrcase il smaller Tirus vere
studied, For those wiich 414 have veoting, almost helf required ten
years of service or more and more than three-quarters provide iLe same
henefits for any #eparntinn cagc,

Of special interest to this study vas that %0} of the workers,
presumsbly covered by & pension pfogrdm; would recelve no beﬁefits_'
should they Face involuntary unemployment, not of sufficlent scale to
tercinate the plan end to affect vestlirg for the workers still
employed at 4that tine. Grﬁdual ettrition o? employgeht! us & portic-
ular process loses profitability, yould_permit soue euployees to enjoy
a fully funded vested interest while those discharged From lack cf
teniority recelved nothing. It would appear that losses of penslon
expectations would be sufficient to Justify greater reform of

standard penslion provisions.

36Magpover Report of the Preaident, op, ¢lt,, p. 63, Bee
&ppendix V,
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X, A Summary of Available Pension Termination Dats

Review of the many and diverac sources of inforuation suggests
a sea in vhich wallows the {ndeterminate bulk of the pension expecta-
tion teruminstion problem. Perspective on the problem must remain
impressionistic at baat. Bowe bagic detalls can be readily obrerved
above the surfaece of employment statistics pertinent to the frequency
and severity of pension terminationt

l. There has been an annual termination rate of qualified
pension plans well in excess of 1% of the plans in force at
the beginning each year, and over the long run it would
appear that 10§ of plens fnitisted were terminated within
T«5 years of their inception.

2. The annual number of terminations fluctuates with business
conditions and with changes in business and labor prefer-
encea for profit sharing vis-a-vis stirict pension plans.

The annusl total nunmber of terminstions hes been dincreasing

because it represents a moving cumulative fractional portion
of plan initiations for a period of up to eight years prior

to the current termingtion record,

3. The rete of termination hes been about cnes<half the rate of
increase in qualified plans at presant but could be expected
to Increase, The rate is linked ¢o increasing registrations
but lags over a T-8 year cumulative pattern, The rate also
reflects the gize of plans registered in terws of
participants and financial strength of sponsor,

4, The rate of termination can not only be expected to
increase in number but to accelerate 1n proportion to
registrations becsuse the recent increase of registrations
of new plane has occurred primarily among smaller smployer
organizations, Plans from this sector have suffered m
higher mortality rate than those of the large, multi-plant
employers.

5. I incoumplete informstion can be relied on, the average
termination invelves less then 300 employees andl many
affect groups of less than 75 employees., Speculative
extrepolation would suggest that each year 30,00C would-be pen-
sioners are adversely affected by pension plan terminations.
Anticipating case experience to be develaped in following
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chapters, it can be paid that terminal distributions seldom
reach workers below the age of 55 at the time of
termination, Bince the wajority of workers fell in the
25-54 mge group, the lurgest part of all expsctancies of
these 30,000 involved have never been realired,

¥ith wore confidence, one may conclude that slightly more
than 50% of all recorded terwipations can be attributed to
business fallure, liquidation, or migration. Generally, any
of these causes is preceded by & time of econcwic strain,
violence, or drains on coupany resources which would
preclule adequate prior funding or severance contributions
gufficient to fund a pension program, mc that in most ceoes
termination for these causes iwmedistely implies
disappointment of a legitimate pension -expectation.

However, 1t would appear that the bulk of the pension

termination problem {8 hidden and immersed within the problem of

inveluntary unemploywent. There #; gn {mplication in natlonal

statistics on busipess discontinuance or employment turnover of the

tragedy to the expectations of all concerrned, but 1t would be

difficult to interpolate the severity of disappointments Just within

the pension field,

7-

Kational statistics on migration, discontinuance, snpd labor
turnover implied that perhsps 8% of the labor force
guffered adverse influences cr pension expectations each
year. If thare vere about 23,000,000 covered by privete
pension programs, perhaps X60,000 suffered sowe infringe~
went of their expectancy.

Severity of loss vwas not easily measured in terms of
employeces affected, benefits lost, or assets liquidated,
The little evidence avsilable indicated that while 104 of
the plans vere teraminated, only asbout 1% of total covered
exmployees were affected, As a rule, in the Neuw York Gtudy
1% appeared termination came early before pension aasets
could accumnlate more than six or seven years and the
ineidence of termination fell con the smallest and weakest
firms which could not afford an adequately funded plan.
Funding retios were irrelevant as a measure ol severltiy of
loss as terminstion priorities redistributed the funde to
particular participsnts. Ozn the ralicnal scene one vas
unable to determine directly hiow often pensloners, older
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workers, or veated participants suffered a reduction or
leas of benefits,

Some survey ueasurements of the pension termination "iceberg"” have
been collected by the IRS as 1t has cruiped the corporate seas.
Howvever, the beat available data for charting the future course of
private pencions has been put out of reach by blanket, non-selective
legel restrictions on the Internal Revenue Bervice, The same dete
rewaing beyond the reach of the pension reporting files of the Bureau
of lLabor Btatistics due to overly selective ennabling legislation.

The best hope for improved inforustion without bresch of privileged
information prerogatives is awendment of reporting form D=2 presently
required by the Office of Welfare and Penaion plans of the U, B,
Department of Labor. This annusl report form ghould contaln alternste
questions to be answvered only in the event of a full or partial
terminal settlement. To svold wnnecessary bookkeeping these questions
could require the same information as need be filed with the IRE upon
application for a qualified terminmtion, with the exception of vwage and
income data of the penslion perticipants or top twenty-five salary or

vage earners in the plan.



CHAPTER III

LEGAL FACTORS AFFECTING THE PROCESES OF PENSION PLAF TERMINATION

A. Oblective of Chspter

The pension contract could be viewed as a legel effort to
allocate a share of productive wealth smong parties with a vested
interest in its production, labor, capital investor, and governument,
Each has been willing to sacrifice something to provide for the social
problen for the elderly, but not at the totasl expense of vages,
profits, or tax recelpts, These interests have been comprowised with
8 certain degree of harmony because of the slasticity of tiwme and money
variables in the actuarial formula--1f the plan were to operate over
the long ter, Remove the time element in the process of money
sccumulation, ss would bappen when it is npecessary to curtall or
terminate the plap, ehort the accumulation process, and the rough
equities struck among economic interests would be lost,

Each interest group would then break down into various
conflicting sub-classes striving for a ahere of pension funds inade-
quate to meet all expectations, Conflicting interests have been
generally resolved by establishing priority of claim,and thie priority
should reflect the lawyers' interpretation of the economic and social
philosophy inherent in the original plan, Thia chapter will be
concerned with the legal and economic character of the employer and

e¢uployee interest, certainly the principal interests at termination,
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However, there would be corollary interesta in terminal shares,
including those of the Internal Revenue Service, funding media,
sctuarial cconsultants, and othears related to the administrative
procesa--and these parties on the periphery of the terminatior
process were treated in Chapter IV, Ii bas been left to this chapter
to explore the factors which lle behind the distinct shift in the
relative equities of the individual and the group, of the group and
the empleyer, when time and money have run out at the termination of

8 pension plan,

B, A Definition of Pension Termination

Terminstion of a pension plan may be the result of explicit
action or may be implicit ir surrounding circumstances, Thers are
four basic patterns of explicit terwmination:

#. The employer terminated the plan at a time of his own
choosing.

b. Either the euployer or the labor representativwe has
terminated the plan on 60 to 120-day written notice of
such intent, in which case &ll funda vested with
participants as of the dste of termination,

¢. The plar has terminated sutomatically upon 4issclution of
the business or at the end of a lahor contract period.

4. Insured plans have terminsted 1if the number of active
participants f2ll belov 8 given winimum group sivs.

In general an employer has reserved the right to terminate a pension
program by action of ite board of directors for any reason &t any
time. Buch action by the employer would probably be dictated by
economic neceasity, such as excessive cost, unlimited 1iability due
to unexpected sctuarial results or changes in labor economics, Over

time the individual has introduced certain provisions insulsting hinm
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to a degree frow the shocks of penslion or exmploywent termination,
such as those for vesting, early retirement, or plant shutdowvn,

An implicit or defacto termination must be glven expiicit
recognitilion hefere suy of these individusl) safeguards can he opera-
tive, There i8 a variety of such terminetion situations inecluding
partial terwination of the plan, tex lew definitlion of retirement,
apd court definition of what has occurred in point of fact,

1. Terminatiocns as delfined by court precedente provides powme
eriterie with which to convert implicit terminatlons to
recognired explicit termination in full or in psart.

Far example, in one casel it was determined that sale by the
corporate employer of one of 1ts fwo operating divisions was
discontinuance of its profit sharing and retirement program_uith
respect to 55 persons, 1nciuding geven galaried employees discharged
follovwing s2le, Sale with discharge of the ewployees of one division
representing about 50 company sctivities was considered "an extra-
ordinary incident in the strueture, function, and life of the
coupany"” and therefore a significant reduction in corporate sctivity.
Bule was accomplished by sction of the bLoard of directors snd the
court implied an sction on the part of the corporate board to
terminate a portion of the pension program coincident with male,

Thie case varies from the general pattern of court decisions which

have tended to follow slavishly the termination provision wording of

lyerneckes v. CMP Industries, 222 N.Y.5., 24 582 Appl. Div,
3rd Depta




the contract, The court distinguished thie particular case Irow
arother well cited opirior® 1n which the plaintiffe hed not succeeded
in estebliening perfinl tercination and bence a vested interest, when
discharged following sele of owe of 1T compeny divisions. The
iiquidated division euployau 108 wen of & total work force of 1,740
persons, or £.25 of the work force, 4 similar decisiond held there
was Do partisl terninatlon vhen a single dlivicion of 8 fim was
discontinued, vhare the division represented 1.5 af a total employve
force of 4,000 perscos.

Apparently teruinaticu of sowewhere betveen & to 50% of the
work foroe is oomaslderod sn implicit terwinstion of @ part of a
peasion plan, but not where discontinuance of egployoent is 6§ or
less. I a termination is not mua in theve cabews, the suployer

" Irthamurtwref.o

could benefit excesslvely froc retwns applied.
construe termination in terms of t.he purber discharged, the court
would establish the doubtful precedent that meabers of 8 closed
4ivision of sowe size have a more eaforceabls intersst in a pension

plan than & single individusl siso mupplanted because his work was

2pplley v, Rockwell Spring & Axle Co., 13 Misc. 24 29, 175
N.Y.5., 28 T T

3

Schnoider v, WeKessor & Robbins, Inc., 2 Cir,, askr, 24 827.

"Tundl which the ecployer contributed on behelf of exployees
who were termicrted without vested benefits, are first applied to
current suployer contributions required up to the awpunt annuslly
excluded from income teaxatior. This amount plus interest coupounded
thereon is spplied to receining liabilitvy before additionsl
contributions ere wade.
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automated, sub-contracted, or otherwise eliminated. Courts have
generally been unsure of themselves, or at least umrealistic in
actions seeking implicit termination.’

2. Terminpation has been defined and disaected wmost finely by
the Internal Revenue Service, whose definitions have
identified different states in the terminal process,

Tax qualifications pleced no time limit on pension plans. A tax
qualified plan can be brought to s clese without penalty for any

6 The Internsl Revenue

reason which reveals s "business necessity.”
Service hes liberalized its definition of a business necessity 4o
recognise any valid busingss resson or condition which is beyond the
control of the ewployer or beyond foreseeabllity and therefore umsde it
improvident to continue the plan.T What is improvident mot only way
include that which seriocusly endangers the financisl condition of the
firm but also contemplates that which 1hdicutes the plan would not
accouplieh the objectives af business in reducing turncver or
motivating employeses, If the reison for termination ia not acceptsble
to IRS, the Commissioner may determine retrcactively whether or not
toe plan was evar intended to be permanent and, hence, entitled to tax

exemption.s The tax code further requires that a pension plan

SFor sdditional discussion, published since these paragrapha
vwere first written, see Bernstein, Merton, "Employee Pension Rights
When Plants Shut Down; Problems and Sowe Proposals,™ Harverd Lav
Review, Vol. 76:1950=-973.

81rs Reg. 1.k01~1{v){2), 1.401+4(c), P5 No. 7, PB ¥o. 52.
rrIHS Mim, 6136 as modified by Rev. Rul. 55-60, 57-163.

8
Longhine v, D, Bilson, 159 Mac. 111, 287 N.Y.S. 281 (1936).




122
include & provision vesting fully the ripghts of all participants upon
terminstion, hence the interest of the courls in establishing partial
termination. In eddition, a provision is needed for distribution of
funds upon termination, but with the excepiion of certaln restrictions
egaingt discrimingtion, almost any provision would be acceptable.

The tax code has also defined curtailuent, discontinuance, and
suspenslon, A curteilment which lowered benefits, reduced contribu-
tions, narrows coverage, or wakee vesting leses liberal may be treated
as an unjustified terwination unless the employer's scticn does not
affect any current benefits or cause the unfunded past service cost to
rige higher than it was at the beginning of the plan.g Enpioyees can
be eliminated who are picked up under ancther retirement plan to which
the employer contributes and adjustments can be made to reduce
discrimination in feavor of company officers and high salaried
euployees, However, curtailment can leed to discontinusnce, sn
informal termination of the plan cccasioned by discontinusnce of

10 Where coatributions are delayed or stopped only

contribution.
temporarily, the Treasury will view the situation as » suspension.ll
SBuspension will not require full veating 17 the benefits to be paid
are not‘uffected st any time by the suspension and the unfunded paet

service cost does not exceed the unfunded past service cost when the

PMim., 6136, CB 1947-1, 58.

1QAaron, op, cit., p. 67.
Upension end Profit Bharing Report, op. cit., 4216-A.
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plan was established or amnended. &Suspension can prove to be
discontinuance if the gitustion does not improve. The significance of
the IRS definitione to this study ls that termination of s persion may
not be expressed and dated until long after the fact for ease in
deternining and safegusrding the interest of various participents., The
fact that terminstion took place and the date on which this could be
said to have occurred usy be set retroactively by the tax commissioner
or by the court introduces & certain speculative elemeni to the
definition of explicit plan terumlnation mnd distribution.

3. A definition of termination sand the date on which it can De
said to occur is related to the employmwent status of
participants and their status ag of the day of termination.

Thoge pension fund assets not already commiti{ed to vested benefits wvest
with that class of emploveen recognized as participants on the date of
termination. This clsss would be defined by provisions unigque to #ach
pension plan as to eligible employees, continuity of service, rights
in event of layoff, and forfeiture under various circumstances. Where
termination can be anticipated, it ia.possible for the employer to
swend the definition unilaterally snd exclude certain classes of
employees actively employed or 1aid off at the time of termination.
Moreover; the caurtsl® have said that the negotiating Eommittee of the
union can negotiate such an exclusion without incurring liabillity to
its own members who fail to qualify under the smended plan of

allocation.

12F1nnel v. Cramet, Inc., op. cit.
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For the purpoges of this s&tudy, then, termination of s pension

Plan occurs vhenever the ewmployer's unilaters] offer is explicitd)y
revoked, a bilateral contract is amended or rescinded by wutual
congent, benefit paymente or funding schedules are curtalled beyond tax
lav tolerance, or an incident in the business situatiocn hses such an
extraordinary impact oun I1ts structure or employment level the courts
would constder it to be tantamount to partial terwmination. Termination
of eumployment excludes voluntary withdrawal, temporary lsyoff {so long
a5 all rights based on continuity of service are unmffected}, and

discharge for cause,

C. 8ource of the Employee Pension‘Rigggla

1. The Gratuliy Thaory
There was a time when a pension was universally considered a gratuity,
a gift by the employer, Subject to withdrawal before or after a

pendion income had begun, thus not vesting until) each increment wes

l;Pension literature conteins meny diescussions of the nature
of the pension interest; this section 18 & synthesis of comment from
the following sourcea:

Benjamin Aaron, Legal Btatus of Employvee Benefit Right Under
Private Pension Plana, Pension Research Council, University of
Penneylvania, 1961, pp. S-ih.

Ackerwan, "The Legal Aspects of Amendments to & Pension Plan,”
Labor Lav Journal, Vol., 1 (1950}, p. 929.

Coument, "Congideration for the Employer's Promise of a
Voluntary Pension Plan," University of Chicsgo Law Review, Vol, 23
(1555), pr. 9390111,

Somers and Bchwartz, “Pension and Welfare Plans: Gratuities or
Compenagtion," Industrisl and Labor Relatiecns Review, Vol. & (1950},
PR. T7-85.

"Legal Problems of Private Pepsion Plans,” Harvard Law Review,
Vol, 70 (1957), pp. 491-502.
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pnid,lh a delivery of the gift, as it were, These earlier plans
generally contained an express statement ldentifying benefita ws
gratuities, disclaining eny enforceable right for an employee, and
disavawing any liability on the part of the coupany. Most modern plans

8till contain atrong vestigal remnanta of these traditional disclaimers.

2, Conditional Contract Theory
More recently legal analyslis has been able to discern elements of a
unllateral contract in either voluntary or negotiated pension plans.
It i now pessible to identify in an employment situation involving a
pension prograu san offer, acceptsnce, sand consideration essential to
the existence of the pension contract.

A number of court decil:lonal5 have found the publication of a
pension plan to bhe an offer by the employer to provide a stipulated
penaion to eny ewployee who indicates his u¢¢¢pt¢n¢e16 by working
falthfully and ¢ontinuously to satisfy the conditions of eligiblility

lhThere are a great number of cases on this point. Thoge

leading cases briefed for this study aret

McNevin v, Bolvay Process C {1898) 32 App. Div, 610,
53 N, Y.B, 98, affirmed 167 K.Y. 530, KE 1115.

Dolge v, Dolge (1902) 70 App. Div. 517, T5 N.Y.8. 386.

Burgess v. First Nationsl Bank {1927) 219 App. Div. 361,
220 N.¥Y.B. 134.

Korb v. Brooklyn Edison Co. (1939) 258 App. Div, .799, 15
K.Y.8, 24 557.

Menke v, Thompson (1944)(CA 8th Mo) 140 ¥ 24 786.

Hughes v. Encyclopedia Britannica, Inc. {1954) 1 I1l. App.
24 51%, 117 BE 24 630, 42 ALR 24 456,

Abboti v. Internationa) Harvester Co. (1953) 36 Erie Co.
J 271.

Lofunter v. Sparling {1948) 87 Cal. App. 24 T1l1, 197 P2a 807,
Magee v. Ban Francisco Bar Pilote Benevolent and Pension
Assoclation (1945] 88 Cel. App. 24 278, 198 P23 933.

18ya1lace v. Northern Ohio Traction and Light Co. (1937)
57 Ohio App. 203, XE 2d 139.
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for a penslon, The loyalty of the euployee represents
consideration,lT & valuabvle commodity to the ewployer who would
presunably profit by the reduction of turnover, higher morgle, and the
efficlency that came with experience, Where the gratuity serves as @
revard for service, the unilateral contract calls for forfeiture of
the pension elcwent of compensatlon should the worker faill to satisfy
certain conditions precedent, such as reaching s miniwur age,
enployment for s minimum number of years, or remaining with the

employer until retirement age.

3. Ueferred Wage Theory
The theory of a unilateral contract was then quickly extended by scnme
to & logical conclusion that pensions are deferred vagea.ls There
have been innumerable instances where the courts have spoken of
peosiong as Jeferred compensation or deferred‘ungnu. The iwmplicstion
of & deferred wage analyais would be that the employee'a rights vest

a8 he earns the amount contributed for his benefit, whereas the

Meowles v, Morris (1928) 330 ILl. 1, 161 ME 150,
..Bos_v. United Btstes Rubber Cec. (1950) 100 Cal. App. 24 565,
22h P24 -386. )

Dolen v. Heller Brothers (1954) 30 N.J, Buper WO, A2d 860,
(Plaintiff lost but victim argued continued service was consideration
for contrect,)
lBFor wore detailed discuseion see Benjamin Aarcn, Legal
Btatus of Eumployee Benefit Rights Under Privete Pension Plans,
op._¢it., pp. 10«14,

An lmportant precedent for the deferred wage theory was
established in Kern v. lLongbeach (1947), 29 Ccal, 24 848, 179 P. 24

799,
The court allowed recovery of a public pension repealed
before retirement age on the ground that denial was uncoostitutional.
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unilateral contract interpretation withholds rights until the
employee reaches retirement age. The wost literal extension of
deferred vages theory would imply individuael employee accounts of
accunulated contributions as earned, However, this latter implication

hes been studiously avoided by both manapgement and labor, esch for its

OWD PUrposes,

k. Discussion and Coumparison of Pension Legal Theory
The gratulty theory offers no vested intereat to the pensioner as
periodic payments could be denied or reduced after retirement, Buch a
curtgilment would not be supported by the law of either the unilateral
contract theory or the deferred wage approach, Coumparing pensicn
plans vhich are properly funded for retirement benefits in sccordance
with tex qualification provisions, there 17- 1ittle lezal distinction
in result between gratuity and contract theories. Because tax
deductions for contributions toc pensions sare only poselble vhen
irrevocable, the net effect under any theory is an irrevocable pension
to the employee who works until mtiremnt.19 However, the area _of

pra~retirement rights has been pointed cut as the most vulnerable and

19pavid v, Veltcher Magnesitwerke Actien Gesellschaft {194h)
348 Pa, 335, 35 A2d 345, In this case the court referred to the
employee's right to e pension as an inchoate right like daower rights
before he had complied with conditions entitling him to benefits.
Thereafter the persion right vas vested,

See alap Gilbert v. Norfolk and Western Railrosd Co. {1933)
114 W, Va. 3%k, T71 6% Bik.

Texns and Northern Ohio Railway Co. v. Jones (1537) Tex. Civ.
App. 103 S§W 23 1043,
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insecure, ard it is ip this area that the choice of theorles has reael
significance,

Before retirement the pension exﬁectation can be lost if the
employer attempts to suspend or amend the pensionvplan or 1f the
enployment relsticnship 1s severed, Given e voluntary plan, which
denied the existence of any contract of employment for a definite term
or pension, a provision permitting the employer to amend or terminate
would permit the employer to do so under the gratuity thecory or
unilateral contract theory. An exployer could revoke any pension
offer which had not been accepted by serving until retirement lge.ao
The deferrcd wage theory, hovever, in its aimple version would entitle
the employee to sowe share of the pension fund., The harshuegs of
legel theory, which presently still endorses the gratuity or unilateral
contract snslysis, is only mitigated by the tex law which requires
irrevocable contribution and full vesting upon termination., Terminal
vesting has bheen of small comfort for the non-vestad employee
discharged shortly before termination or for participants of a plan
which enjoyed little funding, The deferred wage theory reduces the
posgiblility that termination of the plan could vest such pension
funds as might be avallable in a special class of participants differ-
entiated from all employees by means of stringent eligibility rules.
Probebly dlssolution of & pension fund according to the tenets of

deferred wage theory would require distridbution of prorasta shares

20gughes v, Fneyclopedis Britannice, Inmec. (155%4), op. cit,
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baced on hours vorked since the outset of the plan.

Bince wmost pension plans contain some expression whieh denies
1iabllity if employment is terminated before retirement or some
gpecific set of conditione for vestment ere satiefled, termination of
employment has the same practical result under either the gratuity
theory or unilatersl contract analysls. The commeantator in the

2

University of Chicago Law Review 1 illustretes how the deferred wvage

analysis wight procduce a Aifferent result by means of the case of

Roberts v. Mays Mills, unfortunately for current precedent,a legal

sport of 1522 vintage. The case wag briefed as follows:

An employee, hired for &n indefinite pericd and vrongfully
discherged, was allowed to recover a prorata share of the bonus
prouised him at the end of a yeer's work., The court explained its
holding on the theory that the employee accepted the unilateral
offer of the bonus, not upon couwpletion of the year's service, but
upon heginning work. The limftation of the employee'r recovery to
a8 prorata share was juatified on the bagis that emplozgont was for
an indefinite peripd acd could be terminated at will.

The deferred wage thecry could be sdapted to such situstions, the
comuentator goes on to suggesi, by permitting the rights of sn
employee to vary according to the circumstances that prompted termina-
tion of sumployment., These clrcumstances could be arranged in order
and ranked from one extreme of discharge in bad faith for the purpose
of avoliding pension liability to the other extreme of voluntary
resigration by the employes.

At efither extreme Jjustice according to the lights of deferred

2102. cit,
aaﬁoberts v. Mays Mills (1922), 18% w,c. k06, 11k B,E, 530.







